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The argument is not so often heard now that it ought to be un- 
constitutional for judges to regulate procedure because that centers in 
them the entire responsibility for administering justice. The charge 
is entirely false to begin with, because the substantive law, always sub- 
ject to amendment by the legislature, is the real criterion of rights, 
rather than the procedural law. And too many commissions of a quasi- 
judicial nature, operated by laymen, already exercise the rule-making 
power with entire satisfaction. 
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Trial by Newspaper Is Doomed 


For a number of years one of the great public evils has been ‘‘trial by 
newspaper.’’ It has been peculiarly an American evil. It has become every 
year a more serious menace to our already flabby administration of justice 
in criminal courts. Comparatively few newspapers have been flagrant in this 
matter but they have been papers of very wide circulation and they have had 
a prejudicial influence upon many, papers of good manners that merely print 
reports sent to them by news associations. That the effect on the popular mind 
has been inexcusably vicious is a reasonable belief. That the offending editors 
could not reform themselves owing to competition in supplying a public demand 
has been suspected. 


A few lawyers have profited through this vile practice but the majority 
has winced and grumbled year after year. And all the time the remedy has 
been within easy reach. There has always been law to permit courts to protect 
themselves from the grosser evils complained of. The turning point in the 
situation was reached when the Conference of Bar Association Delegates took 
cognizance of the matter, not without considerable pessimism. A good start 
was made through analysis, showing that a large share of the evil is partici- 
pated in by lawyers, prosecutors, police and even judges, to promote: their 
selfish interests and that the first duty of bench and bar is to curb these 
participants. 

In this number we present with some detail the Baltimore cases in which 
the court, through Judge Engene O’Dunne, has asserted its prerogative and 
boldly restrained not only editors but also a court officer. We devote con- 
siderable space to these cases because they are significant and instructive 
and because they will mark the beginning of a return to sanity on the part 
of all such offenders. 





The opinions speak for themselves. We have no doubt that they will be a 
powerful factor in remedying a situation that has been a disgrace alike to 
officers of the law and to the public press. We wish now merely to comment 
on a particular phase—the comparative dependence of elective judges upon 
the good will of editors and their natural reluctance to assert their power. 
As to this Judge O’Dunne’s recent experience is reassuring. 

Appointed to the Supreme Bench of Baltimore in February, 1926, Judge 
O’Dunne elected to serve in the criminal court in spite of the fact that his 
choice was considered prejudicial to his position in the fall when he would 
be a candidate for election for a full term of fifteen years. Later it was feared 
that the contempt case against Hearst newspaper men representing interests 
that published both morning and evening papers in Baltimore would result 
in his defeat. 

Judge O’Dunne received the highest vote for judges in the primary and 
became one of twelve candidates for six places in the Supreme Bengh in the 
fall election. He received the highest vote of the entire twelve. Hi: vote of 
99,982 was only a little below that of Governor Ritchie who lead the entire 
ticket with 104,141 votes. This was a verdict by a jury of the entire electorate.. 


The verdict is unappealable. It stands for the reassurance of judges throughout 
the land. 
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A Specific Instance of the Exercise of the 
Rule-making Power 


Every proposal for change’ encounters resistance. There are still many 
lawyers in every state who fail to grasp the principles involved in the movement 
to confer rule-making power on the courts. They have so long been accustomed 
to legislative regulation of procedure that any alternative is all but unthinkable. 
Many have themselves been legislators and have spent countless weary hours in 
consideration of just such measures. They may be excused for not harboring 
the suspicion that their painstaking efforts and sacrifices were largely in vain, or 
for failing to comprehend the blundering inefficiency of regulation that seldom 
takes into consideration more than random provisos and amendments. Often 
such honest objectors, on hearing arguments for the change, and being con- 
vineed that the proposal is not subversive of constitutional principles, challenge 
proponents to say just what the supreme court or judicial council will do when 
the power is conferred; what specific changes these proponents have in mind. 

It is easy to meet the challenge if one has made preparation, but otherwise 
difficult. Therefore we are pleased to present in this numb~r an instance of the 
exercise of the rule-making power, described by Judge Arthur Webster, of 
Detroit. In this instance the Supreme Court of Michigan amended trial proce- 
dure on the application of a committee of trial judges who had given their points 
long study. One of the changes was to restrict counsel in the examination of 
jurors on their voir dire. The effect of the change, Judge Webster reports after 
six months’ experience, is to save much valuable time without impairing any 
right. The average jury is empaneled in five minutes and rarely does it take 
fifteen minutes. The rule applies to both civil and criminal trials in every cir- 
cuit in the state. 

Objectors to the rule-making principle may not relish this economy of time. 
The plan has been in vogue in certain states for a long time. There is no doubt 
about the saving in time. But regardless of opinion concerning the desirability 
of this specific change it should be obvious to any candid lawyer that legisla- 
tures, with their casual and generally uninformed membership, cannot compete 
_for expertness with judges in regulating procedure. One does not wait for two 


years for opportunity to propose a correction of procedure to a court, nor does 
he have to invoke political methods. 





Another evil is in slow process of correction—that of insufficient judicial 
salaries. It is an axiom of economies that in the process of rising prices and 
diminishing value of money official salaries are the last to be affected. With 
few exceptions judicial salaries have been too low everywhere. There is 
something immoral as well as highly inexpedient for the publi¢ to trade 
regularly on the natural willingness of lawyers to fill the judicial office at a 
pecuniary loss. But it is a tedious job to accomplish a reform. Congress 
has acted for the relief of United States judges. We are indebted to Mr. 
Alexander B. Andrews, of Raleigh, for information that bills to increase 
judicial salaries are pending action in the legislatures of twelve states. Doubt- 
less there should be many more states with similar prospects. Especially 
those which frequently subject their judges to contests with all aspirants 
should provide adequate pay, but very few do so. 
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Courts Have Power to Defend Themselves 
From Harmful Publicity 


Opinions in Two Recent Maryland Contempt Gases Vindicate Court’s 
Power and Duty to Protect Itself Against Newspaper Cameras 
and Punish Police for Improper Disclosures 


One of the encouraging signs of the 
times is the consideration given in the 
past two or three years to the relation 
of the press to the administration of 
justice. To a large extent reform is 
coming about in respect to very grave 
evils which have bren common in news- 
paper accounts of judicial matters 
through discussion alone, because noth- 
ing more is needed to convince all 
right-minded men, whether laymen, 
lawyers or editors of the dangers that 
exist and of the need for truthful and 
dignified reporting. 

This subject was presented very fully 
in the JOURNAL for February, 1925 
(Vol. VII, No. 5), the discussions of the 
Conference, of Bar Association Dele- 
gates at its 1924 meeting being taken 
as a basis. It was there brought out 
that a large share of the criticism of 
harmful newspaper accounts could be 
directed primarily to prosecutors, law- 
yers, judges and other officials who 
sought newspaper publicity for per- 
sonal reasons. It was suggested that 
the bar and bench had a present duty 
to exert itself to put a curb first on 
improper practices of this nature; that 
the courts should employ tha powers 
they possess to discourage improper 
reporting of every kind; and that on 
this basis the legal profession should 
endeavor to co-operate with the press 
for a complete reform and especially to 
enlist the press in support. of all the 
measures looking toward judicial reform 
which the bar has espoused. 

Since that article was published 
progress has besn made by convincing 
the organized bars of the several states 
of their duty and responsibility. A 
number have reacted by creating local 


committees which readily bridge the 
chasm between bar and press. 
“Very recently there have been rea- 
soned opinions in typical cases, which 
giv; tremendous force to the reform 
movement, as will appear below. 
The whole country read last year of 
the contempt proceeding known as 
State of Maryland v. Harold Elliston 


(managing editor of the Baltimore 
News) et al., tried before Judge 
Eugene O’Dunne of the Supreme 


Bench of Baltimore City sitting in the 
Criminal Court. In his opinion in that 
matter Judge O’Dunne vindicated the 
power of the court to prevent the tak- 
ing of photographs in the court room 
and the publication of photographs 
taken in or near a court room even if 
taken surreptitiously and without dis- 
turbance. Four newspaper employes 
were sentenced to one day in jail and 
the managing editor to a like confine- 
ment and to payment of a fine of 
$5,000.00. The Baltimore Bar Associa- 
tion represented the profession through 
Jesse N. Bowen and William C. Cole- 
man as amici curiae. : 

While expressing doubt as to the 
right to appeal the trial judge fixed a 
supersedeas bond and said that ‘‘. 
if it should be decided on appeal that 
they have no right of appeal, then, I 
sincerely hope that the Court of 
Appeals will also indicate whether in 
its judgment they are guilty of con- 
tempt of court. ee 

On January 24, 1927, the opinion of 
the Court of Appeals was published 
holding there was no right of appeal, 
but going fully into the facts and the 
powers of the trial court. The opinion 
is quoted below. 
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Second Important Case 

Meanwhile a subsequent case arose in 
the same court, which is destined to be 
a leading case in a field even more 
deserving a square-toed decision. This 
case is ex parte Capt. Charles H. 
Burns, Chief of Detectives, a contempt 
proceeding. It arose from the fact that 
the chief of detectives of the City of 
Baltimore gave out statements to the 
press, which were published, concern- 
ing two persons who had been indicted 
but were not under arrest. The impro- 
priety lay in the fact that the matter 
published was calculated to make it 
more difficult—perhaps impossible—to 
eatch the indicted persons. 

The matter so given out is fairly typ- 
ical of objectionable reports which 
newspapers frequently obtain from 
prosecutors and police officials. It pre- 
cisely meets the situation of objection- 
able reports made by newspapers which 
are in large part chargeable to officers 
of the law, wherein courts and the bar 
have a special responsibility. Judge 
O’Dunne’s opinion in the Burns matter 
was rendered on his last day in the 
Criminal Court. 

Publication of all three opinions 
would require more space than can be 
accorded in this number. As to the 
first case we select the opinion of 
Mr. Justice Urner, of the Court of 
Appeals, concurred in by Bond, C. J., 
and Adkins, Offutt and Parke, JJ., for 
the reason that it sets forth the facts of 
the case as well as establishing the law 
on the matters involved. 


Contempt Power Sustained1 


The five appellants were adjudged to be in 
contempt of the court below for violation of 
its orders in regard to the taking, for pub- 
lication, of photographs at the trial of Rich- 
ard Reese Whittemore on an indictment for 
murder. About half an hour before the be- 
ginning of the trial, in the.Criminal Court 
of Baltimore City, a flashlight photograph 
of Whittemore, as he was entering the lock- 
up in the court house, was taken by a staff 
photographer of the Baltimore News. The 
noise of the flash operation was heard by 





1Court of Appeals of Maryland, Ex Parte 
William Sturm, William lemm, Earl C. 
Deland, Harold Elliston, Harry Clark. Filed 
Jan. 21, 1927. From report in The Daily 
Record, Baltimore, Jan, 24, 1927. 
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Judge O’Dunne in his private office adjacent 
to the courtroom. He at once had the photo- 
grapher, William Klemm, brought to his of- 
fice, and, after stating that an order was 
about to be publicly announced in the court- 
room prohibiting the taking of pictures, he 
told Klemm that the picture which had been 
taken of Whittemore would have to be sur- 
rendered. Klemm then removed from the 
camera and handed to Judge O’Dunne a 
plate in which the picture of Whittemore 
was understood by the judge to have been 
taken, and the photographer was then al- 
lowed to depart. The plate given to the 
judge was a blank one which Klemm had 
placed in the camera immediately after pho- 
tographing Whittemore, the plate used for 
that purpose having been withdrawn by 
Klemm and put in his pocket. This fact 
was not mentioned to Judge O’Dunne, but 
he was misled by the photographer into the 
belief that the plate actually used in taking 
the picture of Whittemore was being de- 
livered into the court’s possession. In ig- 
norance of the deception thus practiced 
Judge O’Dunne entered the courtroom, and, 
after opening the session, made a statement 
from which we quote as follows: 


Warning to Press 


“In my judgment it is not compatible with 
judicial dignity or the dignity of the ad- 
ministration of the law to allow the court- 
room to be used, or the precincts of the 
court, for the taking of any photographs for ' 
moving pictures or the press or any other 
agency. One such picture has been taken 
this morning in the lockup and has been 
confiscated.” 

“The Baltimore Sun asked over the phone 
whether the privilege was going to be al- 
lowed to take pictures and they were told 
‘no,’ which, of course, not only applies to 
them, but impartially, must apply to every- 
body and every agency, and any breach of 
this decorum of the court by any person or 
persons of whatsoever agency, will be treated 
as a contempt of court. * * * The 
prisoner is in the precincts of the court, 
under the protection of the court, and is 
not able, therefore, to protect himself, and 
he will be protected by this court from any 
publicity of that character.” 

After this announcement, William Sturm, 
another photographer of the Baltimore News, 
who was in the courtroom, sent a message 
to Mr. Clark, the city editor of the News, 
informing him of the court’s order against 
the taking of photographs, and received in 
reply from Mr. Clark instructions to “go 
ahead and take the pictures.” This he pro- 
ceeded to do, and in the course of the day 
took seven pictures, using a small camera 
while seated at the table provided for rep- 
resentatives of the press, of whom there 
were about twenty in attendance. The 
camera was used secretly and the trial 
judge was not aware that his. order was 
being violated. Two of Sturm’s photographs, 
showing the group at the trial table, includ- 
ing the prisoner and his counsel, and the 
prosecuting attorneys, were reproduced in 














AMERICAN 


the regular editions of the Baltimore News 
on the first day of the trial, and in the 
first edition of the Baltimore American, pub- 
lished under the same ownership and control 
and issued early on the morning of the fol- 
lowing day. In those editions of the two 
papers the picture of Whittemore taken by 
Klemm also appeared. 

After learning of the publication of the 
pictures, Judge O’Dunne instituted contempt 
proceedings, which included citations of the 
managing editors of the News and Ameri- 
ean, the city editor of the News and the 
two photographers. At the hearing on the 
contempt charges all of the cited defen- 
dants testified with evident candor. The 
subterfuge which made possible the use of 
the “lockup” picture of Whittemore was 
freely admitted. Mr. Clark, city editor of 
the News, frankly stated that he directed 
Sturm to disregard the order forbidding the 
use of cameras in the courtroom, and that 
he had the pictures developed, submitted 
them to the managing editor of the News 
and published them, notwithstanding the 
court’s prohibition. He also ordered the 
development and publication of the “lockup” 
picture, although he was informed of the 
deceptive means by which the court’s effort 
to prevent its use had been frustrated. Mr. 
Elliston, managing editor of the News, testi- 
fied that he authorized the publication of 
the pictures with kuowledge that they had 
been obtained in circumvention of the trial 
judge’s purpose and orders to the contrary. 
The issue was plainly and definitely stated 
by Mr. Elliston when, in explaining why he 
authorized the publication of the pictures, 
although he knew of the court’s prohibitive 
action, he said: “I don’t believe the court 
has the right to forbid the taking of pic- 
tures in the court.” “ 

Mr. Deland, managing editor of the Ameri- 
can, testified that when the first edition of 
that paper, containing the Whittemore “lock- 
up” and trial pictures, was printed and is- 
sued, he did not know of the court’s action 
in reference to such photographs, and that 
upon becoming informed on the subject he 
had the pictures excluded from the later 
editions. The report of the trial in the 
first edition of the American referred to the 
prohibitory order. but this escaped Mr. De- 
lands’s notice until that edition had been 
printed and was being distributed. 


Court’s Protection. of Respondent 


The fundamental question in the case is 
whether the trial judge had competent au- 
thority to forbid the removal of the picture 
of Whittemore taken at the entrance to the 
* lockup before any order against the taking 
of pictures had been announced, and to pro- 
hibit the use of cameras in the courtroom 
during the progress of the trial. For the 
purposes of the present inquiry it is not 
necessary to consider whether in the ab- 
sence of inhibition by the court, the acts 
of the photographers and the editors, in 
securing and publishing the pictures in ques- 
tion, would make them legally subject to pros- 
ecution for contempt. It was for the deliber- 
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ate violation of the court’s mandates that the 
charges of contempt were preferred. The 
effort of the court was to prohibit the tak- 
ing of pictures in or near the courtroom 
with a view to their publication. It was 
not merely to preserve the dignity and deco- 
rum of the tribunal, but to protect the 
prisoner and other participants from an un- 
necessary and perhaps objectionable degree 
of publicity, that the preventive measures 
were adopted. There is consequently no 
reason to restrict the application of the 
ecourt’s order to the mere act of taking pho- 
tographs, when the purpose to prevent the 
publication of pictures procured in that man- 
ner was unmistakable. 

If it was within the proper scope of the 
trial court’s authority to protect the prisoner 
from photographic exploitation, and the ses- 
sions of the court from possibly disquieting 
activities, by the orders which have been 
challenged, then it is clear that they could 
not be violated with impunity. Contempt 
of court has been defined as: “The dis- 
obedience or resistance of 4 lawful order of 
a court or judge.” Rapalje on Contempt, 
Sec. 16. It was said by Justice Brewer for 
the Supreme Court of the United States, in 
the case of In re Debbs, 158 U. S. 594: “But 
the power of a court to make an order 
carries with it the equal power to punish 
for a disobedience of that order, and the 
inquiry as to the question of disobedience 
has been, from time immemorial, the special 
function of the court.” As to the existence 
of requisite power in the court below to ac- 
complish the purposes to which its action 
in this case was directed we can have no 
doubt. 

The picture of Whittemore taken at the 
lockup in the court house shows that he tried 
to shield his face from exposure to the 
camera. It was evidently against his will 
that he was photographed in such a situa- 
tion. The ordeal of his approaching trial 
was one to which he was required to sub- 
mit. But it was not essential that his 
humiliation should be intensified by his com- 
pulsory submission to a photographic por- 
trayal, for publicity purposes, of his ap- 
pearance as he was brought within the 
precincts of the court to stand trial for his 
life. As he was then under the court’s con- 
trol it was natural and just that the court 
should have a sense of responsibility for his 
protection against unauthorized invasions of 
his personal rights. If he had not been in 
custody, he might have defended himself 
against the photographer’s ‘ objectionable 
act. It was entirely justifiable for the court 
to intervene under the circumstances in 
order to guard him against the special pub- 
licity to which he was about to be sub- 
jected. The liberty of the press does not 
include the privilege of taking advantage of 
the incarceration of a person accused of 
crime to photograph his face and figure 
against-his will. As the Supreme Court of 
Georgia said in Pavesick vs. New England 
Life Ins. Co., 122 Ga. 190, 217: “The con- 
stitutional right to speak and print does 
not necessarily. carry with it the right to 
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reproduce the form and features of an in- 
dividual.” The interference of the court was 


-with an-act which was committed in the 


court house so near to the time and place 
of trial that the noise of the photographic 
flash was audible to the judge who was 
about to open the session at which the 
prisoner was to be arraigned. If the photog- 
rapher of the Baltimore News was to be 
permitted to succeed in his effort to obtain 
Whittemore’s picture for publication, a simi- 
lar privilege could not be fairly denied to 


-photographers of other newspapers. The 


confusion possibly incident to the general 
exercise of such a privilege in close proxi- 
mity to the court, as well as its rightful 
concern that the prisoner under its control 
should receive proper treatment, were con- 
siderations amply supporting its authority 
to prevent the consummation of the photog- 
rapher’s design. The purpose of the court 
could not have been defeated by open defi- 
ance, but it was foiled by an artifice which 
certainly did not make the contempt any less 
real or reprehensible. One of the grounds 
mentioned in the Act of 1853, Chap. 450 
(Code, Art. 26. Sec. 4), for the exertion of 
the court’s power to punish summarily for 
contempt, is “the misbehavior of any per- 
son or persons in the presence of the said 
court, or so near thereto as to obstruct the 
administration of justice.” The deceit prac- 
ticed upon Judge O’Dunne, for the purpose 
and with the result of obstructing the per- 
formance of a legitimate function of his of- 
fice, was a very flagrant form of misbehavior. 


Common Law Power Invoked 


The judicial power to punish for contempt 
did not emanate from the statute just cited. 
It is a common law power possessed, in- 
dependently of statute, by our courts of con- 
stitutional origin. As this court said in 
Kelly vs. Montebello Park Co., 141 Md. 205, 
quoting from the opinion of Judge Barto] in 
Ex parte Maulsby, reported in 13 Md. 625: 
“A contempt is an offense at common law; 
it is not created by the Act of 1853 (Code, 
Sec. 4, Art. 26) nor is the jurisdiction to 
punish it conferred by that Act alone. ‘It 
is an offense against the court, as an organ 
of public justice. The right of punishing 
for contempts by summary conviction is in- 
herent in all courts of justice and legisla- 
tive assemblies, and is essential for their 
protection and existence. It is a branch 
of the common law adopted and sanctioned 
by our State Constitution.’ Yates’ case, 9 
John. 417.” 

The challenge in this case of the court’s 
right to forbid the use of cameras in the 
courtroom during the progress of the trial 
presents an issue of vital importance. If 
such a right should yield to an asserted 
privilege of the press, the authority and 
dignity of the courts would be seriously im- 
paired. It is essential to the integrity and 
independence of judicial tribunals that they 
shall have the power to enforce their own 
judgment as to what conduct is incompatible 
with the proper and orderly course of their 
procedure. If their discretion should be sub- 
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ordinated to that of a newspaper manager 
in regard to the use of photographic instru- 
ments in the courtroom, it would be difficult 
to limit the further reduction to which the 
authority of the courts would be exposed. 
It would be utterly inconsistent with the 
position and prerogatives of the judiciary, 
as a co-ordinate branch of government, to 
require its submission to the judgment of 
a non-governmental agency as to a question 
of proper conduct in the judicial forums. 

The argument for the appellants concedes 
that a judge may regulate, as to time, man- 
ner and number, the taking of photographs 
in the courtroom, but it is contended that 
the bounds of his discretion are passed when 
he substitutes prohibition for regulation. 
The basic theory of the contention is that 
representatives of the press have a right 
to attend and report trials of persons accused 
of crime, which are public proceedings, and 
that photographie portrayals of the trial 
scenes, if obtained without disturbance, are 
as legally permissible as verbal descriptions. 
This theory assumes the right of the persons 
desiring to procure and publish such pic- 
tures to enforce their own views, in opposi- 
tion to thdse of the court, as to whether the 
use of cameras in the courtroom, to photo- 
graph the participants in the trial, during 
its progress, is consonant with a proper and 
customary standard of decorum and with the 
concern and responsibility which the court 
should feel for the protection of the normal 
sensibilities of the persons to be affected by 
such a form of publicity. The constitutional 
right of the accused to a public trial is a 
privilege intended for his benefit. It does 
not entitle the press or the public to take 
advantage of his involuntary exposure at the 
bar of justice to employ photographic means 
of picturing his plight in the toils of the 
law. 

Privilege of Public to Attend 


The privilege of the public to attend trials 
in court is not unrestricted. In Dutton vs. 
State, 123 Md. 387, this court, through Chief 
Judge Boyd, said: “In determining whether 
any part of the public should be excluded 
from the trial of a criminal case, some dis- 
cretion must be allowed the trial court. 
Under no circumstances should a trial be so 
conducted as to have the appearance of a 
star chamber proceeding, but cases sometimes 
occur which have a demoralizing influence 
on the spectators and to some extent on the 
community. * * * The general rule is 
thus stated in Cooley’s Constitutional Limi- 
tations, side page 312: ‘It is also requi- 
site that the trial be public. By this is not 
meant that every person who sees fit shall 
in all cases be permitted to attend criminal 
trials: because there are many cases where, 
from the character of the charge, and the 
nature of the evidence by which it is to 
be supported, the motives to attend the trial 
on the part of portions of the community 
would be of the worst character, and where 
a regard to public morals and public decency 
would require that at least the young be 
excluded from hearing and witnessing the 
evidences of human depravity which the trial 
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must necessarily bring to light. The re- 
quirements of a public trial is for the bene- 
fit of the accused; that the public may see 
he is fairly dealt with and not unjustly con- 
demned, and that the presence of interested 
spectators may keep his triers keenly alive 
to a sense of their responsibility and to the 
importance of their functions; and the re- 
quirement is fairly met with, if, without 
partiality or favoritism, a reasonable por- 
tion of the public is suffered to attend, not- 
withstanding that those persons, whose 
presence could be of no service to the ac- 
cused and who would only be drawn thither 
by a prurient curiosity are excluded alto- 
gether’.”’ 

The ability of a photographer to take a 
picture in court without noise or distraction 
and without the knowledge of the judge, is 
not a reason why he should be at liberty 
to ignore a positive judicial order forbidding 
the use of cameras at the trial. In this in- 
stance, the photographer of the Baltimore 
News was able to obtain the subsequently 
published views of the trial table group, be- 
cause he was permitted, through the courtesy 
of the court to occupy a seat at a press table 
conveniently located. He was there ostensi- 
bly as a newspaper reporter, and surrep- 
titiously took the pictures in question, under 
instructions from the city editor, after the 
judge, from whom the special accommodation 
was accepted, had declared that the taking 
of pictures at the trial would not be al- 
lowed. The photographer’s act was clearly 
none the less a contempt because the judge 
was not conscious at the time that his order 
was being disobeyed. It was an order 
which the-court could reasonably pass in the 
exercise of a sound judgment. It involved 
no abuse of judicial discretion, there is con- 
sequently no occasion to discuss the issue 
which might arise if such a discretion were 
to be exercised capriciously and in arbitrary 
interference with legal rights. The specific 
question is whether the violation of the order 
against the use of cameras at the trial was a 
contempt of court with which it could deal 
summarily, and that question we answer 
in the affirmative. 

The privileges of the press under the law 
deserve the appreciative consideration of the 
judiciary. There are occasions when the 
vindication of those privileges depends upou 
judicial action. The high importance of the 
press as an agency of modern civilization is 
nowhere more freely recognized than in 
courts of justice. It is declared in our State 
Constitution that “the liberty of the press 
ought to be inviolably preserved.” (Dee- 
laration of Rights, Art. 40). But the duty 
and disposition of a court to accord a justly 
ample scope to the liberty of the press should 
not be carried to the point of an undue 
abridgment of the court’s own freedom. 
There are proper spheres within which the 
courts and the press may operate without 


any conflict of interest or purpose. In this 


case the liberty of the press has been in- 
voked in support of acts which were an in- 
vasion of the domain within which the 
authority of the courts is exclusive. A due 


regard for the integrity of the judicial power 
forbids, and the legitimate interests of the 
press do not require, that such an incroach- 


ment should be sanctioned. 


Contempt Order Not Appealable 


The question whether the judgments ap- 
pealed from are reviewable is definitely set- 
tled by the decision of this court in Kelly 
vs. Montebello Park Co., supra (141 Md. 
194). It was there held that a judgment 
imposing a fine for criminal contempt is not 
appealable. The contempt in that case was 
the violation of an injunction, for which the 
defendants were ordered to pay stated fines 
and to be committed to jail until the fines 
were paid. In the opinion delivered by 
Judge Thomas for this court, it was said: 
“The first and important question to be de- 
termined is whether an appeal lies from such 
an order. The common law rule was that 
a court of competent jurisdiction is the sole 
judge of contempt against its authority and 
dignity, and its judgment in such cases is 
final and conclusive, and not reviewable by 
any other tribunal, ecither on a writ of er- 
ror or appeal, unless specifically w#uthorized 
by statute. Rapalje on Contempts, Sec. 141; 
7 Am. & Eng. Ency. of Law, 33-34, 9 Cyc. 
61-62; 13 ©. J. pp. 97-98, Par. 155; 6 R. C. 
T., supp. 2, p. 5388-540, Sec. 51.” After an 
extended discussion of the distinction be- 
tween civil and criminal prosecutions for 
contempt, the former being remedial, for the 
benefit of parties, while the latter are puni- 
tive, to vindicate the court’s authority, the 
contempt then under inquiry was held to 
belong to the latter class, and the court fur- 
ther said: “There is no statute in this 
State expressly providing for appeals in con- 
tempt cases, and under the common law rule, 
the decision of the General Court in State 
vs. Stone, supra (3 H. & McH. 115), and the 
decisions in a number of other States 
(People Ex,rel., ete., vs. Gilmore, 188 N. J. 
626; Harold vs. Commonwealth, 188 Mass. « 
443; Grand Lodge K. P. of N. J. vs. Janson 
et al.), supra, 62 N. J. Eq. 737; Staley vs. 
South Jersey Realty Co., supra (83 N. J. 
Iq. 300), the order appealed from is not 
subject to review by this court.” It was said 
in the opinion that if the right of appeal in 
cases of criminal contempt were to be de- 
termined by reference to the statutory pro- 
visions for appeals in criminal cases (Code, 
Art. 5, Sec. 80), the result would be the 
same in that case because the record con- 
tained no bills of exception as the statute 
required. But it had just been definitely 
ruled that the contempt order was not ap- 
pealable as there was no statute in force 
expressly providing for appeals in such 
cases. 

In Emergency Hospital vs. Stevens, 146 
Md. 139, where an appeal frot an order of 
conviction for contempt in the violation of 
an injunction, reserving the question of pun- 
ishment, was sought to be dismissed on the 
ground that the order was not final, the 
court, in overruling the motion to dismiss 
the appeal, said, in the opinion delivered by 
Judge Offutt, that as no objection had been 
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made by the appellee as to the appealability 
of the order, the question would not be con- 
sidered, but that we were “not to be under- 
stood as in any way modifying the rule 
stated in Kelly vs. Montebello Park Co., 141 
Md. 194, nor as deciding that the appeal 
would have been entertained over season- 
able objection.” In view of our prior de- 
cisions on the subject, we shall not review 
the cases in other jurisdictions which were 
cited by counsel for the appellants ‘in their 
admirable brief. 

As the contempts in the present cases 
were violations of orders which, in our 
opinion, were clearly within the legitimate 
scope of the court’s authority, -we have not 
discussed, and do not decide, the question 
whether a conviction in a contempt pro- 
ceeding beyond the proper limits of judicial 
power would be subject to appellate review. 
The issues in these cases were such as the 
court below had competent jurisdiction to 
determine on the evidence, and in the ab- 
sence of statutory authorization of the pend- 
ing appeals, the motion to dismiss them must 
be granted. 

There is no occasion to pass upon the ex- 


OF THE 


ceptions in the record to certain testimony 
elicited by the trial judge at the hearing on 
the contempt charges. If reviewed they 
would not justify a reversal. The views 
we have stated in this opinion cover the 
subject of the exceptions to the overruling of 
motions to quash the citations and dismiss 
the proceedings. 
Appeals dismissed. 


[Editor’s note: In Judge O’Dunne’s 
opinion in the case of State v. Ellison, 
referred to in the early part of this 
article, he cited the following authori- 
ties: 

LL. R. A—1917 D—192. 

State vs. Morrill, 16 Ark. 385. 

Watson vs. Willams, 36 Miss. 341. 

State vs. Frew, 24 Va. 416, Am. Rep. 257. 

Ex parte Edwards, 11 Fla. 174. 

6 R. C. L., pp. 254-512. 

6 R. C. L., p. 510. 

In re Independent Publishing Co., U. S. 


Circuit Court of Appeals, L. R. A.—1917 E 
—710-12. 





Judge O’Dunne’s Opinion in ex parte 
Capt. Charles H. Burns* 


On Dee. 30, 1926, Judge O’Dunne 
convicted the defendant of contempt in 
giving an interview on the pending 
ease of Sammons and Neimoth, charged 
with robbery of $47,000, incidental to 
which murder was committed, and on 
the following day respondent filed a mo- 
tion for a new trial, taking the position 
that the motion would automatically 
bring the case for review before the Su- 
preme Bench of Baltimore City. Judge 
O’Dunne deniqd this theory and 
treated the motion as one for a new 
trial. In doing so he expressed a wish 
that the defense would file a petition in 
the Supreme Bench for a writ of man- 
damus. And should the writ be denied 
then that the defense get a ruling on 
that order from the Court of Appeals 
of Maryland. And if reargument is 
desired then the court would listen and 
invite the Bar Association to partici- 
pate as amici curiae. Judge O’Dunne 
then dealt with the fact that General 
Gaither, Police Commissioner, and 

*Criminal Court of Baltimore. Filed Jan. 4, 


1927. Published in The Daily Record, Balti- 
more, Jan. 6, 1927. 


superior to Chief of Detectives Burns, 
fully upheld the latter in his conduct, 
saying: 


While the form in which’ the question 
here arises is very simple—the far-reaching 
effect of the principle involved as presented 
in General Gaither’s testimony and evidently 
asserted here through the medium of a mere 
subordinate, induces me to believe that it is 
the most fundamental and far-reaching legal 
question affecting the administration of jus- 
tice that has arisen in this court within my 
generation. I therefore deem it worthy of 
the most thoughtful consideration of the 
profession. It affects not only the court, in 
the administration of justice, but the Police 
Department, the public press, the prosecut- 
ing attorney, the defendant’s counsel in all 
criminal cases, the counsel on both sides 
in all civil and equity causes, as well as all 
parties litigant in any case. Therefore, the 
invitation is likewise extended to all news- 
papers which will ultimately be affected by 
the final decision in this case, to participate 
in the argument of a legal question affecting 
every publisher of news. I am willing to 
wait such time as may seem reasonable, to 
ascertain if either the public press, indi- 
vidual lawyers, as amicus curiae, Bar Asso- 
ciations, or legal groups of any character, 
desire to further participate in the discussion 
of a fundamental principle affecting the ad- 
ministration of justice generally. I am 
anxious to know how the professional 
thought of the community registers. 
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Having said this much pertaining to the 
larger question here involved, I desire to 
make a few remarks with special reference 
to the respondent in this particular case, 
and for the further consideration of counsel 
of record here. 


At the conclusion of argument last Thurs- 
day, December 30, I stated that I was will- 
ing to leave for mature consideration of 
respondent, Captain Burns, his counsel and 
General Gaither (Commanding Officer of 
Captain Burns and Police Commissioner of 
Baltimore City) the legal question involved 
in this case. I stated that my object was 
to accomplish something constructive, and not 
destructive, that all: I wanted was to estab- 
lish, and have recognized and accepted, the 
both definite and ancient principle, that when 
a case is pending in court, that is when the 
parties litigant have invoked the majesty of 
the law, and availed themselves of our 
American institutions for the administration 
of public justice, that they forswear the 
public forum, the press and the platform, 
and, having invoked the legal machinery 
provided by the wisdom of our ancestors for 
the orderly determination of their rights 
that they bow to that arbitrament and ac- 
cept its award; also that in the determina- 
tion of the matters thereby and therein sub- 
mitted, they have a right to expect and re- 
ceive protection from any and all outside 
interference that has, or may have,*a ten- 
dency to affect the orderly and impartial 
administration of the laws of the land, which 
courts are ordained to administer, and judges 
sworn to protect and defend. I therefore 
merely suggested, that if and when the re- 
spondent, with the consent of his superior 
officer, General Gaither, and the approval 
of his counsel, saw fit to file a written state- 
ment in the case to the effect that hereafter, 
at least, he will make no statement for pub- 
lication touching the merits or de-merits of 
the evidence pertaining to any case pending 
m court and awaiting trial, then there will 
be no further judgment entered in this case 
—and that the respondent may be discharged 
without day. (Q. E. S. D.) 


I further stated, that if after mature re- 
flection, General Gaither directed otherwise, 
that I am prepared to pass judgment in the 
pending case, but that I wanted to have 
them fully realize that they were acting 
with their eyes open—and that General 
Gaither was taking the full responsibility 
for the course he may determine upon. I 
may refer in this manner to General Gaither 
as Police Commissioner, not only because of 
the peculiar nature of his testimony on the 
witness stand in this case, but also because 
counsel in their argument clearly indicated 
that he is their real client in this case, and 
Captain Burns, quite apparently, a mere 
figurehead, subject to direction and control of 
his superior officer, who not only appoints 
him, but directs his conduct. There the 
acceptance or rejection of my suggestion 
must be interpreted by this court as the 
deliberate decision of General Gaither as 
Police Commissioner of Baltimore 
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Police Commissioner Not Above Court 


Even at the risk of criticism that my 
present form of expression may not be en- 
tirely in accord with the established or cus- 
tomary style of formal legal opinion, may 
I still suggest to counsel, and to General 
Gaither as the responsible head of the Po- 
lice Department of a great city of a million 
people, that I do not believe either of them 
fully appreciates the momentous importance 
of the controversy in which they are en- 
gaged or whither it will lead. General Gai- 
ther is the head of the Police Department 
of Baltimore This city in its budget for this 
year has appropriated $3,701,270.95 for Po- 
lice Department maintenance and operation. 
It has likewise appropriated $372,928 for the 
administration of public justice by the courts 
of Baltimore City. General Gaither is an 
appointee of the Chief Executive of the 
State of Maryland for the administration 
of the police affairs of the City of Balti- 
more. According to the recent press accounts 
he has a large program for the increased 
power of the Police Department of this 
city, subject to a referendum of the people 
of this community, with an additional $1,- 
300,000 expenditure. 


In the controversy he is directing and 
conducting in this court, through the mere 
figurehead of Captain Burns, one of his sub- 
ordinates, he is attempting to arrogate to 
the Police Department of this city under 
his direction and control, the right to a free 
exercise of their discretion in giving inter- 
views to the public press commenting on 
the comparative merits or demerits of im- 
portant or any criminal cases pending for 
trial in this court, and challenging both the 
right and the jurisdiction of this court to 
interfere with the exercise of the “discre- 
tion of the Police Department” to comment 
on cases pending in court for trial. If such 
principle is ever conceded by the judicial 
branch of government, then the taxpayers of 
Baltimore may well be saved the less than 
one-half million they are appropriating for 
the orderly administration of public justice, 
and, in principle, it is only a step, or a 
matter of gradation, to subscribing to a 
military or police dictatorship in the ad- 
ministration of our court. Then, whom the 
police desire to convict they shall be con- 
victed by the manufacture of public senti- 
ment and the use of the agencies of the 
public press for the creation of public senti- 
ment, limited only by the discretion of the 
Police Department—and many instances in 
very recent years have shown that they 
have neither wisdom nor discretion in such 
matters compatible with the safe and sound 
administration of public justice. I do not 
mean that they have been the only offenders 
in that line. Public press, defense counsel 
and public prosecutors mus. be prepared 
to also assume their just part of the re- 
sponsibility for this perfectly valid criticism 
as to litigation in this community in the not 
far distant past. All I am interested in 
doing, is to prevent its reoccurrence in the 
future—by inviting the administration back 











ADT NT AE I IEE LED LEE LSI! NELLIS 


PR PE TE TEE EA CLIPS ES SAP LEI” REE LS ES LIC TO 


peepee Wek 


en 








140 JOURNAL 


to its ancient moorings and by starting the 
new year on a more healthy and whole- 
some basis—to which all right thinking law- 
yers, as it seems to me, must subscribe. Po- 
lice officials, if ignorant of the law, and per- 
sistent in a stubborn assertion of a right 
they do not possess, and which right is 
submersive of the principles of government, 
must be made to respect them. 


There is still opportunity to take counsel, 
‘and see the light of day, and accept and act 
accordingly, in order that there may be that 
co-operation in government that makes for 
greater efficiency, and that the somewhat 
over-burdened taxpayers of this community 
may get in the administration of the Police 
Department and the courts of this city, 
that efficiency and impartiality in the ad- 
ministration of public justice, to which they 
are entitled by the law of the land. The 
stream of public justice must run clear and 
unpolluted by any interference from Police 
Department, public press, counsel on either 
side or from extra judicial activities of 
parties litigant. In that way, and in that 
way only, can public justice accomplish the 
mission for which it was ordained. It can- 
not accept as a standard the “discretion” of 
the Police Department as to how far its 
water can be muddied with impunity, be- 
cause such department does not believe that 
in fact it has muddied the stream. If this 
discretion is to be conceded to the Police 
Department, it must, by a parity of reason- 
ing, also be conceded to counsel on each 
side, and then likewise to the public press, 
and to the parties litigant. Once conceding 
that, you have unbridled discretion making 
for anarchy in its conflict with law. 

If General Gaither is disposed to force 
that issue, this court is prepared to accept 
it, and act accordingly and to definitely 
register its judgment that it cannot be done. 
That very issue thus raised may be reflected 
in the enlarged program of the Police De- 
partment, which may shortly be submitted 
to the people of this city in the referendum, 
and may well raise the issue as to whether 
the people of this city, ever jealous of their 
legal rights, and interested in the orderly 
administration of justice, free from police 
interference in the trial of cases involving 
either their lives, liberties or property, are 
interested in still further increasing the 
size, and augmenting the power of a police 
department which arrogates to-itself the 
right, in the exercise of its discretion, un- 
controlled) by ‘courts, of determining for 
itself to what extent it sees fit by discuss- 
ing evidence in pending cases awaiting trial, 
to have a hand in shaping the verdict of 
juries and the judgment of courts in the 
determination of those cases in which for 
one reason or another it may be specially 
interested. That question, if carried to its 
ultimate and logical conclusion, may well 
divide this community, and array on the one 
side those believing in the ancient system 
of the orderly administration of justice un- 
contaminated, a form of justice where the 
rights and merits of the cause are to be 
determined in the court, and there only, and 
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on the other side you may array those who 
are willing to subscribe to police domination 
and police supremacy. That, in my judg- 
ment, is sowing the seeds of anarchy, and 
a return to the very ancient discarded system 
of military domination or dictatorship, and 
I think the principle here contended: for by 
General Gaither through the medium of a 
non-free agent in Captain Burns, goes that 
jer. . 
King James Rebuked by Lord Coke 

Way back in English history, Lord Coke 
was confronted with the same proposition— 
which, however, there arose in a different 
form, but the principle was the same. It 
involved the eztent to which the crown 
could have a hand in shaping the decisions 
of courts. Here the question is the extent 
to which the police can have a hand in shap- 
ing the destiny of cases pending in court 
supposedly for court determination—uncon- 
trolled and unaffected by public sentiment 
shaped by police interviews reflecting de- 
partmental policies. When James I under- 
took to override the English judges by as- 
serting the divine right of kings as a per- 
sonal prerogative of the ruler to control 
judicial decision affecting the King, Sir Ed- 
ward Coke boldly thrust him back to his 
proper place, and thereby saved the rights 
of the English people. (See Hallam’s Con- 
stitutional History, 342.) The people of 
Maryland, sometimes called the “Free State,” 
are legal heirs to those principles involving 
the right to unpolluted flow of the stream 
of public justice, early vindicated by the 
independence of the English judiciary, which 
has ever since been the rich heritage of our 
profession and the boast of the American 
people. The principle must be preserved 
inviolate, and in the more poetic language 
of the ancient courts must “withstand be- 
ginnings; a cure is prepared too late, when 
evils have grown old through long delay.” 
A clear determination by courts of when 
a controversy has left the stage of open, 
unofficial disputation, including press dis- 
cussion and platform propaganda, and has 
sought refuge in the sanctuary of the law, 
will add a dignity to legal institutions gen- 
erally and afford a protection to litigants. 
which neither has of late, in practice, been 
entirely secure in the enjoyment of. The 
courts themselves are largely to blame. They 
have in many instances sat quiescent and 
supinely permitted litigants who have sought 
refuge in their tribunals to be pursued and 
pilloried there by the public press, by coun- 
sel and parties litigant, who have invaded 
the precincts of the court, and by popular 
clamor, more destructive than mob violence, 
demanded that they be given Barabbas, and 
Barabbas they have been given, to the ever- 
lasting shame of the administration of public 
justice. Courts cannot wash their hands of 
responsibility, as Pilate sought to do. 

The habitual invasion of the precincts of 
the courts by the public press and other 
extra judicial activities of counsel and par- 
ties litigant, have become so habitual, as to 
almost obliterate the boundary lines of the 
legal forum. “Freedom of speech” as guar- 
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anteed in constitutional reservations has been 
interpreted as leave and license to make 
raids on public justice and carry off its 
victims, oftentimes under the guise of law 
and under the very nose of the court. Being 
judicially lynched under the forms of law 
and in the presence of a judge has a greater 
tendency to undermine respect for our Amer- 
ican institutions, than an occasional out- 
break of the passion of the mob, resulting in 
loss of human life. 

There is not, and should not be, any dis- 
position on the part of courts to exercise 
any supervision or control of any other de- 
partment of government; nor should it brook 
any invasion of its domain by any other 
agency, public or private, official or unofficial. 
It should first know the extent and the limi- 
tations of its own territory, and then be 
willing and able to protect and defend them, 
and all within them. 

When parties, forsaking the public forum, 
come within its domain and seek legal relief 
in the sanctuaries of public justice, no in- 
roads by the press, police department or 
other instrumentalities should be permitted. 
Courts have inherent power to protect liti- 
gants from all outside interference affect- 
ing, or calculated to affect, the course of 
justice. If courts are to accomplish the mis- 
sion for which they were ordained, they 
must have the courage to protect those 
within their territory. I take it, that when 
a cause is “pending” for determination with- 
in their tribunals, there is little room for 
doubt that the parties litigant have a right 
to expect and demand legal protection from 
all outside interference. I think this is the 
line of demarcation that has not been re- 
spected by the press, and by public and 
other agencies; and that courts have in a 
large measure been recreant in not affording 
adequate protection. I think the continued 
assertion by Police Commissioner Gaither of 
a right in his department to comment on 
pending litigation, subject only to the limi- 
tation of “police discretion,” if persevered 
in, may well challenge his competency for 
his position as head of the Police Depart- 
ment of Baltimore City. 

On Dec. 30th, the day of the arguments 
of counsel in this case, Mr. Charles McHenry 
Howard was present and indirectly inter- 
ested in the proceeding as counsel for the 
Baltimore Sun—(not a party to this pro- 
ceeding) and was invited to contribute his 
thought. You will recall, that speaking im- 
promptu, he said that one thing that had 
struck him in the arguments made, was 
the entire lack of citation of any precedents 
in support of the theory on which this court 
was apparently proceeding, and from that 
fact, he suggested that the court was ap- 
parently embarking on an “uncharted sea— 
without either compass or chart.” I assume 
he was confining his observations to the 
arguments he had heard made in the case. 
I do not view the matter as embarking on 
an “uncharted sea, without either compass, 
chart or log book.” I can definitely see 
land ahead, and the port to which we are 
sailing, and the channel has been well 
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marked for centuries and the soundings as 
to depths and shoals have been taken. I 
think any department of government or pas- 
senger or crew sailing with the ship of 
state which asserts the right to cause the 
needle to vary from the pole hinders and 
impedes its proper navigation—and can 
neither be permitted nor tolerated nor ex- 
cused, when asserted as a right. 


No Divine Right of Editors 


Mr. Howard has suggested that a course 
of this kind would bring odium on the judge. 
That may be true—but is hardly an argu- 
ment why it should not be adopted. He 
spoke somewhat in the spirit of prophesy! 
Newspaper editors, some of whom are as 
ignorant of legal procedure and legal pre- 
cedents even as the distinguished Police 
Commissioner of Baltimore, or the Captain 
of Detectives, naturally resent anything that 
in any way puts the slightest check on what 
they consider the “divine right of editors’— 
to express opipion at any time on any sub- 
ject in any manner they see fit. Such edi- 
torial comment is to be expected. I noticed 
a few such editorials in a local evening 
paper since the ‘decision in this case last 
Thursday—and the end is not yet. 

Where the comment is limited to the per- 
sonal abuse of the judge, and is not of such 
a nature as to bring the court, as one of 
the institutions of American Government. 
into disrepute, I personally am more dis- 
posed to follow the philosophy of the old 
Theodosian Code. It provided that persona! 
slanders on majesty should go unpunished. 
The philosophic reasons therefore as given 
were these: 

“(1) If they proceed from levity, they 
were to be despised. 

“(2) If from madness, 
pitied. 

“(3) If, from malice, it was to be for- 
given—for all such sayings were to be re- 
garded according to the weight they bore.” 
Therefore I am disposed to treat them on 
those principles, until] such time as they may 
justly bring the institution of courts (as 


it was to be 


‘distinguished from the personal attack on 


the judge) into disrepute. Then it will be 
perhaps a duty to the administration of 
justice, as an institution, to take notice of 
them, however personally distasteful such a 
duty may become to the individual. But 
courts should be ever alert not to sacrifice 
the dignity of court procedure. and be drawn 
into citations for contempt where the ob- 
vious purpose of ‘the editor or paper is to 
be a respondent in a contempt citation, for 
the sole purpose of thereby increasing the 
circulation of such paper. 

With the Bar Library closed over the 
New Year's holidays, and there has been but 
scant opportunity yesterday to examine legal 
precedents—as to the supposed “urcharted 
sea.” In the few hours access I have had 
to books, even a cursory examination shows 
that we are not lacking for precedents, even 
of a very similar character. 

Perhaps a few citations, collected at one 
sitting, will suffice to show that the pro- 
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cedure here adopted is neither original, new 
or unheard of—but runs hand in hand with 
the wisdom and growth of the common law. 

What higher authority can be desired 
than decision of the Lord High Chancellor 
in the High Court of Chancery in England, 
as to the very definite form of this procedure 
and its early and continued history? 

Is Mr. Howard correct in his suggestion 
that this procedure “in its application to 
cases like the present one, seems totally 
new? : 

On the contrary, is it not at least over 
200 years old? 

In 1742 I find a case in which the prin- 
ciple is almost identical with the case at 
bar. It is the case of the editor or publish- 
er of the St. James Evening Post, reported 
2 Atkyns Reports, page 471 (being the re- 
ports of the High Court of Chancery of 
England for that year, with opinion by Lord 
Chancellor Hardwick). 

(Facts.) It seems there was a suit pend- 
ing in one of the civil courts between a Mrs. 
Roach and the Executor of ‘someone's will. 
This printing house, operated by Mrs. Read, 
had accepted for publication and had printed 
and published, some kind of a pamphlet bear- 
ing on the merits of litigation between 
Roach and the Executor, parties litigant. 
She, Mrs. Read, the publisher, was cited for 
criminal contempt for the publication bear- 
ing on the pending litigation. 

The Lord Chancellor in his opinion said: 

“There is more encumbent upon courts of 
justice than to preserve their proceedings 
from being misrepresented. Nor is there 
anything of more pernicious consequence than 
to prejudice the minds of the public against 
persons concerned as parties in cases, before 
the case is finally heard.” 

“There are three different sorts of con- 
tempt. One kind of contempt is scandaliz- 
ing the crown itself.” 

‘There may be likewise a contempt of this 
court in abusing parties who are concerned 
in causes here.” 

“There may also be contempt of this court 
in prejudicing mankind against persons, be- 
fore the cause is heard.” , 

“There cannot be anything of greater con- 
sequence than to keep the streams of justice 
clear and pure, that parties may proceed 
with safety both to themselves and to their 
characters. There are several other cases 
of this kind. One strong instance where 
there was nothing reflecting on the court, 
in the case of Capt. Perry, who printed his 
brief before the case came on. The offense 
did not consist in the printing—for any man 
may give a printed brief, as well as a writ- 
ten one to.counsel, but the contempt of this 
court was prejudicing the world with re- 
gard to the merits of the cause before it 
was heard. Upon the whole there is no 
doubt that this is a contempt of court.” 

“With regard to Mrs. Read—the publisher 
of the St. James Evening Post, by way of 
alleviation, it is said that she did not kndw 
the nature of the paper; that printing papers 
and pamphlets is a trade, and what she gets 
her livelihood by, But, though it be true, 


this is a trade, yet they must take care 
to do it with prudence and caution, for if 
they print anything that is libelous, it is 
no excuse to say that the printer had no 
knowledge of the contents—and was en- 
tirely ignorant of its being libelous. And 
so is the rule of law, and I will always ad- 
here to the strict rules of law in these 
cases. Therefore Mrs. Read must be com- 
mitted to Fleet—according to the common 
order of contempts.” 

(Note:) It appears, from my reading of 
the case, that the author of the pamphlet 
was at that time already in jail, and the 
order seems to be that, as to him, he be 
confined more strictly or more close confine- 
ment. , 

Bishop’s Criminal Law, Sec. 216, says: 


“According to the general doctrine. any 
publication, whether by parties or strangers, 
which concerns a case pending in court, and 
has a tendency to prejudice the public con- 
cerning its merits, and to corrupt the admin- 
istration of justice, or reflects on the tribu- 
nal in its proceedings, or on the parties, the 
jurors, the witnesses or the: counsel, may 
be visited as a contempt.” 

Patterson (but no “Paul Patterson’) on 
“Freedom of the Press,” p. 121, says: 


“Courts of law * * * must be credited 
with sufficient power to vindicate and pro- 
tect their procedure against attack, for, as 
courts are the appointed means of adjudicat- 
ing on all disputes and for discovering all 
sufficient materials to that end, their labors 
would be often futile, if irresponsible vol- 
unteers intruded crude opinions and specula- 
tions, founded as they must usually be on 
defective data. The first requisite of a court 
of justice is that its machinery be left un 
disturbed, and this cannot be effected unless 
comments be all but excluded till the court 
has discharged its functions.” 

The learned counsel for Respondent, in 
the argument of this case, cited the opinion 
of Chief Justice Taft in the Craig case, 263 
U. S. 255. 

Craig Case Cited 

There is also another paragraph of Chief 
Justice Taft’s opinion in that case which 
reads as follows: 

‘If, however, the publication is intended 
and calculated to obstruct and embarrass the 
court in a pending proceeding in the matter 
of the rendition of an impartial judgment, 
the court may, and it is its duty to protect 
the administration of justice by punishment 
of the offender for contempt.” 

This is the latest expression of high au- 
thority that can be found. It seems to me 
it flatly sustains the position that it is not 
only within the right of a court, but its 
bounden duty to protect unpolluted the flow 
of the stream of public justice. 

Instead of sailing aimlessly on an un- 
charted sea without compass or high author- 
ity to guide, it would seem that we have 
such high and early authority as the Chan- 
cellor of England in the High Court of 
Chancery, in 1742, with the same principle 
affirmed by the present living Chief Jusice of 
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the United States in perhaps the most re- 
cent case on the subject. 

Around 1914. 20 Va. L. R. 550. 

A society newspaper during the progress 
of the divorce suit of Leslie-Mellville vs. 
Same, published a racy account of the life 
of a peer well known to be a co-respondent 
in the pending suit and gave a lurid de- 
scription of that nobleman’s career as a 
“heart masher’—well calculated to preju- 
dice the mind of any person who read it. 

Mr. Justice Hossige committed the direc- 
tor of the paper whom he regarded as per- 
sonally responsible for the article, to jail 
sine die until he satisfied the court he had 
purged his contempt. 

The court held such an article was cal- 
culated to prejudice the fair trial of the 
case, and amounted to a serious interference 
with the course of justice—and was a con- 
tempt of court. 

If law was properly enforced either this 
practice of assaults on pending litigation 
would have to be discontinued, or papers 
would have to be edited from jail. 

This extract is from Va. L. R. p. 149: 

“On opposite sides of the same newspaper, 
we found the other day, two very interesting 
decisions on the subject of contempt. One 
was in Mr. Justice Seabury’s court in New 
York City, where three persons connected 
with the Globe Newspaper Co., the editor, 
the city editor, and a reporter, were each 
fined $250, the maximum, for premature 
publication in the Globe of an advance 
copy of District Attorney Whitman’s open- 
ing address to the jury in the Becker case. 
Whilst thoroughly agreeing in the eminent 
propriety of these fines, we think their value 
to the public and to the course of justice 
would have been very much enhanced by 
imposing a similar fine on the Distrjct At- 
torney for allowing the speech to get out 
of his hands before it was delivered. He was 
certainly particeps criminis. The Globe not 
only published the speech a day before it 
was delivered, but also graphically described 
Becker’s appearance during its delivery, and 
the way in wifich his wife bit her lips as 
if to prevent crying out a protest, and the 
way she leaned over, and made comments 
on the way things were going. All this, 
of course, pure imagination. We cannot for- 
bear quoting the language of the learned 
judge, and in addition calling the attention 
of those keenly interested in the cause of 
justice to the inadequate way in which the 
courts of this state and those standing at 
their bar, are protected from the assaults 
of the “yellow press.” Men and women 
are tried; are convicted by penny-a-liners. 
regardless of anything beyond their ten dol- 
lars a column, before they are indicted by 
a grand jury. Allegations—often absolutely 
without the. slightest basis of fact—are 
made; damning evidence is displayed in huge 


headlines, and though proved afterwards to. 


be false, no correction is made; the public 
mind is warped, prejudiced, and inflamed, 


and the accused is invited to “prove his* 


innocence” instead of standing innocent until 
convicted. 
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Mr. Justice Seabury said: hs 

“Judicial proceedings in the courts of this 
country are pre-eminently misrepresented in 
the public press, and the administration of 
justice is thereby embarrassed and impeded. 
The power of the courts in this state to 
protect the administration of justice from 
this abuse is very limited. In England, 
Massachusetts, and New Jersey, and in some 
of the other states, the courts are clothed 


with ample ‘power to correct such abuse. 


The courts of this state, however, have con- 
ferred upon them power to punish as con- 
tempt the publication of a false and grossly 
inaccurate account of its proceedings. Not 
only was the address of the District Attorney 
not delivered, but the alleged description 
of the effect of the address upon the de- 
fendant and his wife, shows the utter dis- 
regard of truth which actuated those re- 
sponsible for its publication, and the reckless 
manner in which so-called ‘news’ is manu- 
factured.” 

“Under the circumstances, I feel that I 
have no right to ignore this offense. To 
do so would reflect upon the adminjstration 
of justice. I do not wish to act harshly 
or to humiliate by imprisonment those re- 
sponsible for this contempt. I do feel that 
the punishment to be imposed should be 
sufficient to emphasize the reprehensible 
character of the act, and to serve as a 
warning in the future, which may deter 
others from repeating it.” 

20 Virginia Law Register, 149. 

From 28 Harvard Law Rev. p. 606 is the 
following: 

“But any attempt by a newspaper inde- 
pendently to run down clews ahead of their 
appearance in court, to supplement the trial 
by the publication of facts not appearing in 
the testimony, to print evidence which the 
judge rules inadmissible, to report arguments 
which take place while the jury are excluded, 
or to give partisan comment upon the testi- 
mony either directly or by subtle innuendo 
of headlines should be severely frowned upon 
and punished by imposition of heavy fines 
if necessary.” 

Daws vs. Eley (1868) 7 Law Rep. Eq. 
Cases. 49. 

Pending litigation over a patent, letters 
sent to the paper pending litigation editorial 
comment on same. (Interesting facts—but 
too long for present abridgment.) 

Lord Romily, M. R.: 

“The principle is quite established in all 
these cases, that no person must do any- 
thing with a view to pervert the source of 
justice—or the ‘proper flow of justice—in 
fact, they ought not to make any publica- 
tions, or write anything which would induce 
the court—or which might possibly induce 
the court, or the jury, the tribunal that 
will have to try the matter, to come to any 
conclusion other than that which is to be 
derived from the evidence in the case be- 
tween the parties; certainly they ought not 
to prejudice the minds of the public be- 
forehand by mentioning circumstances re- 
lating to the case. * * * It (court) 
must stop the publication where the evident 
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result would be to affect the administration 
of justice—though that might not have been 
the intention of the person who did it. 

Mr. Collet, the solicitor who furnished the 
letter for publication, was committed for 
contempt, and sentence suspended two weeks 
to give him time to make apology if he 
desired. 

(1873) Onslaw and Wholleys case. 9 
Law Rep. Q. B. p. 219. 

Public meeting to raise funds: for one ac- 
cused of crime—at meeting animated speech 
abusive of courts and discussing merits of 
case in pending prosecution in inflammatory 
manner—see details p. 225. 

Opinion by Cockburn, C. J., fixed 100€. 
imposes on fiery speaker and complimented 
the metropolitan press for failing to give to 
the occasion that publicity for which the 
meeting was evidently ordained. 

(1889) Hunt vs. Clark, 58 Law Journal 
Rep., Queen’s Bench Div., p. 490. 

(Syllabus.) “The publication in a news- 
paper pending action, or before the trial 
of an action, of any observations which in 
any way is prejudicial to the parties to the ac- 
tion, is technically a contempt of court. But 
the court will not exercise its extraordinary 


power of commital if the offense complained — 


of is of a slight or trifling character, but 
only if it is likely to cause some substantial 
prejudice to the parties to the action.” 

Telegraph Newspaper Co. vs. Common- 
wealth, 172 Mass. 294; 298. 

%1899) Facts: Civil suit on trial—ap- 
parently condemnation proceeding regarding 
value of land. 

Paper printed article regarding case con- 
tinuing the language ‘fhe town offered the 
plaintiff $80, but he wanted $250.” 

Paper cited for centempt by court of its 
own motion. 

Field, C. J., p. 298. 

When it comes in any manner to the 
knowledge of the presiding judge of a court 
tthat articles are published in a newspaper 
circulated in the place where the court is 
held which are calculated to prevent fair 
trial of a cause then on trial before the 
court, the court of its own motion can insti- 
tute proreedings for contempt. * * * If 
the publication amounts to a contempt of 
court because it interferes with the due ad- 
ministration of justice in a cause before 
the court, the contempt is analogous to a 
contempt committed in the presence of the 
court. 

Affirmed lower court adjudging paper in 
contempt. 

(1924) Myers vs. U. S. 264, U. S. 95, is 
even a more recent pronouncement -by U. S. 
Sup. Court than the Craig case. 


Quoting Justices McReynolds and Holmes 

The written opinion of Chief Justice Taft 
was already cited. Mr. Justice McReynolds 
construes the Act of 1831 referred to here 
in argument as the basis of contempt pro- 
ceedings and certain limitation on it. Con- 
strues it not to be a statutory offense. As 
a criminal act by virtue of said statute. but 
is an inherent power in courts. . 


OF THE 


Not entitled to provisions applicable to 
criminal case. 

Can be sentenced in his absence. 

Need not be confronted in open court by 
witnesses. 

No right of jury trial. 

Civil courts—having no criminal jurisdic- 
tion—may punish criminal contempt, etc. 

(Note): This case has special bearing on 
respondent’s contention of a right of review 
by Supreme Bench as in other criminal 
cases. 

(1907) Patterson vs. Colorado, 205 U. S. 
54 


By Justice Holmes. 

But if a court regards, as it may, a pub- 
lication concerning a matter of law pending 
before it, as tending toward such an inter- 
ference, it may punish it as in the instance 
put. : 

(462) “A publication likely to reach the 
eyes of a jury, declaring a witness in a 
pending case a perjurer, would be none the 
less a contempt that it is true. 

It would tend to obstruct the administra- 
tion of justice, because even a correct con- 
clusion is not to be reached or helped in that 
way if our system of trials is to be main- 
tained. The theory of our system is that 
the conclusion to be reached in a case will 
be induced only by evidence and argument 
in open court, and not by outside influence 
whether of private talk or public print.” 
(Itajics mine.) 

(1884) W. Va. vs. Hart, 24 W. Va., p. 417- 
493. 

Interesting case too long to abridge— 
nearly 100 pages. 

Publication in a newspaper in a city where 
court is sitting with reference to a case 
pending and undetermined and refiecting on 
the court as to the decision in that case 
is a contempt of court which may be sum- 
marily punished. Editors fined. 

(1877) Bawden vs. Russell, 46 Law Jour- 
nal. Chancery, p. 414. 

(Syllabus.) If a plaintiff's statement of 
a claim in an action contains charges in- 
juriously affecting the defendant’s character, 
and if plaintiff before hearing the action 
sends copies of the statement to persons not 
parties to the action, he is guilty of a con- 
tempt of court. and will be restrained from 
further publishing the statement and ordered 
to pay the costs of a motion to commit him. 

Extract opinion of court: 

“Having regard to the principles which I 
have enumerated, it is difficult to conceive 
anything .more calculated to interfere with 
the due course and administration of jus- 
tice, than for a plaintiff to file a statement 
of claim which may be untrue, and which 
the defendant may not immediately be able 
to answer, and then publish that statement 
to all the world.” . 

(1890) Ex parte Green vs in re Robins 
& Press Asso. 

Comment that a suit filed would not be 
contested and an apology made and dam- 
ages assessed, etc. 

In justice of article called to attention of 
publisher by party interested, paper retracts, 
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but refuses to declare source of information. 
Rule and citation for contempt, but because 
of retraction, let off with costs of contempt 
proceeding. 

(Note): Case not on trial, 
docketed and thus “pending.” 

Opinion by Mr. Justice Cave. 

Sir Charles Russell, one of the counsel 
in the case. 

(1894) Birmingham Vinegar Brewery vs. 


but merely 


Henry. 10 Weekly Rep., p. 586 (Queen’s 
Bench). Publication of article pending trial, 
ete. 


Mr. Justice Wills said that there was a 
great and mischievous tefdency to publish 
articles of this sort at present time. If it 
went on it would lead to trials by news- 
papers instead of in the proper tribunals of 
this country. 

That was the result that writers of such 
articles aspired to. It might be, that on 
the present occasion the defendant had not 
tainted the course of justice—but he had 
certainly done his very best to do so. He 
would well deserve to be attached as an ex- 
ample to others. 

(1894) In re Pall Mall Gazette, 11 Times 
L. Rep. 411. 

Article in Pall Mall Gazette. “Promoters 
and Solicitors,” referred to a pending case 
not yet heard. Paper claimed good faith, 
honest mistake, etc., no intent to injure, or 
affect case. Judge characterized paper 
nevertheless as careless. Convicted of con- 
tempt and fined small fine and costs of 
contempt proceedings. 

(1869) Robinson vs. 
Rep., Chancery, p. 782. 

A paper had published comments on the 
conduct of. a gentleman who had formerly 
been solicitor to a building society, pending 
the hearing of a suit by him against the 
building society. 

Editor ordered to apologize*and in default 
to be committed to jail. 

The court said “That it is no douht of 
the highest importance to the public that 
the press should be as much as possible un- 
restricted—but it was also of equal im- 
portance that the due administration of jus- 
tice should not be interfered with by news- 
paper comments tending to bias.the mind 
in favor of one side or the other. “He said, 
proceeding on the decision of Lord Hardwick 
in the well-known case of St. James Even- 
ing Post, 2 Atk. 469, which had been followed 
by Vice-Chancellor Wood in Tichborne case, 
15 W. R. 1072, his honor held that the article 
in question was calculated to prejudice the 
public mind against the parties to a suit 
before the same was heard, and therefore 
amounted to a contempt of court, and that 
an apology must be made as a condition 
of the court refraining from committing the 
defendant and that the order would be that 
he stand committed (but that it would not 
be enforced for three weeks). 

I suppose to give him time to cool off and 
think it over. 

Therefore it would seem that from 1742, 
St. James Post case to this case, 1869, over 
a hundred years—the channel of legal pro- 
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cedure has been definitely marked by de- 
cisions of high authority and is not an un- 
charted sea ! 

In this case a week ago. respondent was 
advised that judgment would be stayed on 
filing a disclaimer of any right to coummeut 
for publication on any pending case—and a 
statement that he therefore would not in the 
future do so. If he prefers judgment in- 
stead of such disclaimer, it is within his 
province to submit to judgment and in such 
case this court is prepared to pass it in no 
uncertain terms. 

The paragraph of the published interview, 
admitted in the sworn answer of the re- 
spondent, is as follows: 


Part of Offensive Statement 


“However, we wanted Neimoth first, be- 
cause we have a much better case against 
him. We figured that Sammons had been 
‘sent in,’ in an attempt to find out just 
how much we had on Neimoth. Consequently, 
we sat tight and let him go. Our plan 
worked well, and we do not expect much 
difficulty in arresting Sammons, who thought 
he had been cleared of suspicion in the 
case.” 

The legal principle is that as to a pending 
case, anything that has, or may have, a= 
tendency to hinder, impede or obstruct the 
administration of justice, is a contempt of 
court. 

It is not necessary that it actually impede, 
or hinder, or obstruct justice.- If it does, 
it is a distinct statutory crime in Maryland 
and indictable as such. 

Under the common law, it is sufficient, 
for the purpose of contempt, that it may or 
might, have that effect. 

Could this statement either hinder or im- 
pede the administration of justice? 

It is apparent from the very text of the 
interview, that Captain Burns believed Sam- 
mons, at the time, to be at large, unappre- 
hended, and at the same time wanted in 
Maryland by the state as one charged with 
the robbery of $47,000 in the Sonneborn 
payroll cases. , 

He knew also, from his own testimony, 
that Sammons had been arrested in Chicago, 
November 13th and turned loose. He knew 
or ought to have known that a statement 
such as he gave, broadcasted in the press, 
local and elsewhere, would reach Sammons. 
He must know that criminals are as well 
organized as any Police Department, and 
that in the warfare against crime, criminals 
employ all the modern devices of science 
and have a well organized “intelligence bu- 
reau,” if I may use the term, of their “out- 
side men,” “lookouts,” etc. This statement 
was well calculated to convey to Sammons 
the information that, whereas he may have 
had reason, on the face of the proceedings, 
to think that he had been merely arreste‘ 
on suspicion, found to be not wanted; and 
might therefore well be careless as to his 
whereabouts—not suspecting that he would 
be wanted later. This conveyed publicly the 
information that he was wanted, and that 
his release was a mere trap for his later 
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apprehension—with others. This, of itself, 
might well hinder and impede justice in his 
apprehension. The law books contain cases 
where grand jurors have been convicted of 
contempt of court for merely disclosing that 
certain defendants have been “presented”— 
where they have not as yet been appre- 
hended. 

Furthermore, Captain Burns knew at the 
time of giving this interview that Sammons 
had, that very afternoon, been indicted by 
the grand jury, and that the three detectives 
working under his direction on the case had 
just come fresh from the grand jury testi- 
fying there as a basis for the indictment of 
Sammons. 

Only four hours before the interview a 
true bill had been returned against Sam- 
mons: Sammons was shortly after arrested 
in Chicago, and sometime thereafter, not 
definitely fixed in this record, he escaped 


‘from jail in Chicago. If this information 


given out by Captain Burns reached him in 
Chicago either before or after his arrest, it 
brought home to him direct knowledge of 
the serious charges against him in Mary- 
land, and disclosed the secret attitude of the 
Detective Department in his case. This may 
well have stimulated him to escape, and for 
all we-know, may have been the direct and 
impelling reason for his escape. Definite 
advices from Chicago reached me fifteen 
minutes before the argument of the contempt 
charge against Captain Burns, that Sam- 
mons had in fact escaped after being ap- 
prehended in Chicago where a representative 
of the State’s Attorney’s office of Baltimore 
is in charge of Maryland application for 
his requisition on requisition papers signed 
by this court and honored by the Governors 
of Maryland and Illinois. 

Can anyone seriously contend that the 
exercise of that kind of so-called “discretion” 
by the Detective Department of Baltimore, 
has no tendency to hinder or delay or im- 
pede the administration of justice? Can 
anyone confidently assert that it has not, 
in this case, actually obstructed criminal 
justice in Maryland? 


Wrong Estimate of Proof 


Let us now look at the interview from 
an entirely different aspect. The statement 
is to the effect that “Maryland has a much 
better case on Neimoth than it has on 
Sammons.” With an indictment pending 
against each, each charged with a $47,000 
robbery, and in a case in which someone 
was also killed, in addition to the robbery, 
what right has any detective to comment 
publicly on the relative strength of the evi- 
dence and to publicly draw a comparison be- 
tween the strength of the two cases. Sup- 
pose, for the mere sake of argument, Niemoth 
were here and on trial, and be not con- 
victed, and that Sammons should be later 
apprehended and placed on trial, and Cap- 
tain Burns be called by the state as a wit- 
ness, and that under cross-examination by 
astute counsel, he be asked, “Did you not 
publicly say that you had a much stronger 
case on Neimoth than you had on Sam- 
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mons ” Can anyone say that that line of 
examination and that kind of admitted state- 
ment, could not have any tendency to hinder 
or impede the administration of Maryland 
justice? 

And in this morning’s press we read the 
startling news that Chicago courts have dis- 
allowed the requisition for Neimoth. In the 
meantime, Sammons is still at large, and 
fortified now with the statement in public 
print of the Chief of Detectives Captain 
Burns, that Maryland had a much stronger 
case on Neimoth than it has on Sammons. 
Contempt of court bordering closely on actual 
obstruetion of justice under the Maryland 
Statute. 

Furthermore, may not the publication of 
that kind of a statement unconsciously find 
lodgment in the minds of jurors who may 
be drawn for the trial of such case if it 
ever comes to trial, if Sammons shall here- 
after be apprehended? 

Does not the necessary discussion of these 
very details, based on that admitted publi- 
cation, in itself, have a tendency to under- 
mine the strength of the state’s case, or 
increase its burdens in the tria] of such case, 
data have a tendency to impede jus- 
tice 

Is not the very admitted interview, the 
strongest possible proof of the wisdom of 
the common law, making all discussion of 
the evidence in pending cases, a contempt 
of court? 

Is it not proof. convincing, of the utter 
folly of the position contended for by Police 
Commissioner Gaither, in the right of the 
sub-heads of his department, in the exercise 
of their “police discretion,” to make such 
comments as they see fit, on pending cases, 
and to draw no distinction between a case 
pending in court and a mere “suspect,” 
against whom they are gathering, or at- 
tempting to gather, information? 

“In all popular governments, a free press 
is the most important of all agents and 
instruments. It not only expresses public 
opinion, but, to a very great degree, it con- 
tributes to form that opinion. It is an 
engine for good or evil, as it may be di- 
rected; but an engine of which nothing can 
resist the force. The conductors of the press, 
in popular governments, occupy a place, ip 
the social and political system, of the very 
highest consequence. They wear the charac- 
ter of public instructors. Their daily labors 
bear directly on the intelligence, the minds, 
the taste, and the public spirit of the country. 
Not only are they journalists, recording 
political occurrences, but they discuss prin- 
ciples, they comment’ on measures, they can- 
vass characters; they hold a power over 
the reputation, the feelings, the happiness, 
of individuals. The public ear is always 
open to their addresses, the public sympathy 
easily made responsive to their sentiments. 
It is indeed, Sir, a distinction of high honor, 
that theirs is the only profession expressly 
protected and guarded by constitutional en- 
actments. Their employment soars so high, 
in its general consequences it is so inti- 
mately connected with the public happiness, 

















AMERICAN JUDICATURE SOCIETY 


that its security is provided for by the funda- 
mental law. While it acts in .a manner 
worthy of this distinction, the press is a 
fountain of light, and a source of gladdening 
warmth. It instructs the public mind, and 
animates the spirit of patriotism. Its loud 
voice suppresses ‘everything which would 
raise itself against the public liberty; and 
its blasting rebuke causes insipient despotism 
to perish.” 

So spoke Daniel Webster at the National 
Republican convention in Worcester, Mass., 
in 1832. 

It follows, therefore, that hand in hand 
with so great a power, goes the reciprocal 
responsibility of respecting the legal rights 
of humble litigants who have sought the 
sanctuary of the temples of justice, and must 
be protected thereafter from power so great 
with which otherwise they could not cope. 
Public justice alone must be more potent 
in securing justice than the public press. 

“Justice, Sir, is a great interest of man, 
on earth. It is the ligament which holds 
civilized beings and civilized nations to- 
gether. Wherever her temple stands, and so 
long as it is duly honored, there is a foun- 
dation for social security, general happiness 
and the improvement and progress of our 
race. And whoever labors on this edifice 
with usefulness and distinction, whoever 
clears its foundations, strengthens its pillars, 
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adorns its entablatures, or contributes to 
raise its august dome still higher in the 
skies, connects himself in name, and fame, 
and character, with that which is and must 
be as durable as the fame of human society.” 

Thus also spoke this same great lawyer 
and statesman, some ten years later when 
addressing the professional thought of the 
Suffolk Bar in the Circuit Court room at 
Boston. 

I have tried in my feeble but at least 
determined way, to mark the bar of justice 
over which none shall pass; to indicate 
to litigants and persons accused of crime, 
that while in the sanctuary of public jus- 
tice they shall be protected from the in- 
roads of the public press and from raiders 
and marauders generally—regardless of the 
uniform they wear. I have striven in the 
limited time available for legal research 
yesterday, and last night, to invite my pro- 
fessional brothers to both a retrospective 
and prospective view of the majesty of public 
justice. Happily for me this is the last day 
that I shall preside in the Criminal Courts 
of Baltimore, for many years to come. If I 
have helped in any way to clear the founda- 
tions or strengthen the pillars or raise its 
august dome one jot higher in the skies. 
my year’s service in this somewhat turbu- 
lent war with crime, will not have been 
wholly vain. 





Happy Conclusion of Burns Case 


The hope expressed by Judge 
O’Dunne that the proceedings ex parte 
Burns might result in something con- 
structive for the guidance of officers 
and editors, and the protection of the 
courts, was fully justified, as appeared 
at the final hearing February 4. The 
record of the hearing begins with the 
following letter: 


POLICE DEPARTMENT 
Baltimore, Md., Feb. 3, 1927. 


Hon. Eugene O’Dunne, etc. 


My Dear Judge O’Dunne: 

My counsel have dismissed the motion 
filed on my behalf for a new trial, resulting 
from my conviction by you for contempt of 
court, and I want to take this opportunity 
to express to you my views in the entire 
matter. 

I want to make perfectly clear to you 
that my remarks in the Neimoth and Sam- 
mons case were never intended by me to 
in any way impede or interfere with the 
administration of justice, nor do I now 
think that they had any such effect. How- 
ever, I am not a lawyer, consequently I have 
not sufficient knowledge to pass on such a 
technical question. 

I merely want to emphasize to you that 
in the past I have always. attempted in my 
official duty to co-operate in every way pos- 


sible with the judiciary and propose in the 
future to do so. 
Very respectfully, 
(Signed) CHARLES H. BURNS, 
Captain of the Detective Bureau of the 
Baltimore Police Dept. 


Upon reading the letter the court an- 
nounced its findings, to the effect that 
it was not the intention of respondent 
that the disclosures which he made 
should be printed; that there was no 
intention to obstruct justice in the in- 
stant case; that respondent was not a 
lawyer and had never been instructed 
in respect to the law concerning dis- 
closures. Judge O’Dunne continued: 


I feel that probably the interests of public 
justice can be better promoted, and secure 
for the future that hearty co-operation be- 
tween the courts and the police department 
so essential to public justice by this court 
now relieving you of whatever embarass- 
ment might attach to a verdict of guilty of 
contempt of court. 

Therefore it will be ordered that the 
verdict of guilty of contempt of court be 
stricken out, and the citation for contempt 
is hereby quashed, and the respondent dis- 
charged Q. S. E. D. ‘ 2 

The judge then reviewed the entire 


question of the power and duty of 
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courts to protect themselves against un- 
warranted disclosures which have. con- 
tributed so largely to what has long 
been known as ‘‘trial by newspaper’’ 
in sensational cases. In closing, Judge 
O’Dunne complimented Clarence W. 
Miles and Eugene A. Edgett, respond- 
ent’s counsel, and added: 

ln the final determination of this ques- 


tion to-day, they have shown a broad states- 
manship that is higher than mere success 
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gained through technical victories—even 
when obtainable. With their co-operation 
and the co-operation of Captain Burns and 
of General Gaither, we have been able to 
establish something constructive in charac- 
ter which I hope will be productive of last- 
ing benefit to this community, and which 
may be shared to some extent, elsewhere, 
through co-operation of judges and leaders 
of professional thought in the American 
Bar Association and the American Judica- 
ture Society who have evinced tremendous 
interest in these contempt proceedings, as 
indicated by their correspondence. 





A Practical Use of the Rule-Making Power 


By ArrHuR Wesster* 


Detroit, like all rapidly growing 
industrial centers, is suffering from a 
congestion of business in its courts. 
When we recall that this community 
has been doubling its population each 
decade, court congestion is not at all 
surprising. And as is usually the case, 
the legislature has been slow to provide 
relief, so that the courts find themselves 
behind with their dockets and no imme- 
diate prospect of a better condition. 

Confronted by such a situation two 
courses are open to the judges of the 
courts. They may take the traditional 
attitude, retire behind their judicial 
dignity, place the blame for the 
crowded dockets upon the law-making 
body and await the legislative pleasure. 
Either this or they may step aside from 
a thoroughly judicial role, become 
quasi-administrators, and attempt to 
expedite business by a simplification of 
methods and time-saving devices of 
practice. 

The judges of our Circuit Court ‘have 
been convinced that their duty lay in 
this latter course. For several years 
past almost the entire time of our 
monthly meetings has been devoted to 
discussions concerned with improve- 
ments in procedure. Representatives 
from our number have visited the lar- 
ger cities, studied the systems there in 
vogue, and then have made full written 


*Zodae of the Wayne Circuit Court, Detroit; 
ex-President of the Michigan Circuit Judges’ 
Association. 


reports to the bench. Out of the dis- 
cussions of these reports have come 
concrete suggestions for improving our 
own methods. These proposed changes 
have been tried out by means of 
so-called local rules, but as many of the 
changes were really an abrogation of 
general Cireuit Court rules, the local 
bench asked the president of the State 
Judges’ Association to appoint a com- 
mittee to confer with the justices of the 
Supreme Court with a view to clarify- 
ing the situation. 

It must be remembered that the con- 
stitution of Michigan empowers the 
Supreme Court by general rules ‘‘to 
establish, modify and amend practice 
in such court and in all courts of record 
and simplify the same.’’ In the face of 
this mandate of the constitution, how- 
ever, the legislature has continually 
adopted and revised practice acts of all 
kinds and the Supreme Court has 
acquiesced in this usurpation. 

But in spite of long acquiescence in 
such a course it would seem that the 
plain provision of the constitution must 
prevail. where a pure question of prac- 
tice is involved. If this be true, then a 
simple, direct and effective method of 
bringing about reforms in procedure is 
ready at hand in our state. 

The committee of state judges after 
holding several meetings of its own 
arranged a conference with the Supreme 
Court, which was held the last day of 
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th; June term. The committee was 
received most cordially by all the jus- 
tices of the court, and the conference 
resulted in the formal adoption of all 
changes in the rules suggested by thn 
committee, the changes becoming effec- 
tive September Ist, 1926. 

Probably the most important of thy 
new rules was the adoption of the fed- 
eral practice in the examination of jur- 
ors. The rule as adopted provides: 

*‘In the discretion of the judge, the 
voir dire examination of jurors in all 
cases may be conducted by the judge 
alone. If the examination is made by 
the judge, counsel on either side, desir- 
ing additional matters to be inquired 
into shall state the matter to the judge, 
and the judge, if the matter is proper, 
shall conduct such examination, or in 
his discretion peymit counsel to do so.’’ 

All jurors in our court before -being 
accepted for the panel are réquired to 
fill out written questionnaires under 
oath, giving a very complete history of 
their lives, and these questionnaires 
are available for examination by all 
attorneys. 

Oun experience with the new method 
of examining jurors on their voire dire 
covers a period of about six months. 
During this period wn feel that a fair 
test has been made in all classes of 
eases and as a result we are convinced 
that the new practice more than meets 
expgctations. It takes, on an average, 
not to exceed five minutes to empanel a 
jury; very rarely as much as fifteen 
minutes may be required in some par- 
ticular case where a number of peremp- 
tory challenges are exercised on each 
side. The jurors themselves very much 
prefer to be questioned by the judges, 
and are outspoken in favor of the pres- 
ent method." 

At first some of the practicing attor- 
neys were dissatisfied, but if a judg- 
ment were to be based upon expressions 
to be heard in court of late, it is fair to 
assume that 80 per cent of the bar 


1This rule applies to both civil and criminal 
cases in every circuit of the state. A rule 
concerning dockets is limited to, counties hav- 
ing a population of 100,000 or more.—Editor. 
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favor the innovation. The judges 
themselves estimate that the timy saved 
each day by the pregent practice is 
equivalent to adding at least one judge 
(if not more) to the present bench. 
And from the standpoint of the liti- 
gant, just as fair and impartial a jury 
is secured as by the old time-consuming 
method. 

All in all, the adoption of this rule 
marks a distinct advance, and well 
illustrates the benefit of the courts’ us* 
of its rule making power. 


Legislative Relief Not Obtainable 

At the last session of the legislature, 
two years ago, the writer endeavored to 
secure the passage of an act covering 
the same subject as the present rule. 
That bill was thoroughly discussed at a 
joint meeting of the judiciary commit- 
tees of the house and senate and later 
thy bill passed the senate but not the 
house. Its failure was probably due to 
the usual rush of business near the 
close of the session. But whatever the 
reason for failure, it was much more 
satisfactory to present a pura question 
of practice (such as the proper method 
of examining a jury in a trial court) to 
the justices of the Supreme Court— 
who are thoroughly competent experts 
on matters of practics—rather than to 
the legislature, whose members of. 
necessity must rely upon the advice of 
their judiciary committees. 


And a needed change can be quickly 
effected through a court rule, since the 
Supreme Court is practically in contin- 
uous session, while the legislature meets 
at intervals of two years. 

The crowded condition of our docket 
suggested several other desirable 
changes in our practices. For example, 
the rule relating to an affidavit of mer- 
its to prevent a summary judgment 
now requires a full statement of the 
facts relied upon as a defense. The 
former rule required only a statement 
that the facts had been disclosed to 
counsel, who had advised the clisnt 
that he had a meritorious defense and 
tempted many litigants to stretch the 
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truth (there being no danger of a pros- 
ecution for perjury), in order to secure 
the delay resulting in case of a contest. 

We believed also that many cases 
were appealed from the Justice Court, 
merely to secure delay. The former 
rule gave precedence in the order in 
which issue was joined or an appeal 
taken. The new rule permits the 
judges to make regulations governing 
the calendar and the calling and setting 
of cases for trial. 

With this power we inaugurated the 
experiment of trying appeal cases in 
the inverse order of their appeal; that 
is, the last appeal first, and so work 
back on the list. The effect of this 
innovation was rather = startling. 
Although the growth of the city has 
produced .a constantly increasing 
amount of litigation in the lower court, 
the appeals to our court fell off very 
noticeably—in some months almost 
fifty per cent. ‘ 

Appeal cases are now assigned to one 
division and tried very largely without 
a jury. In this way we expect to keep 
current appeals to date, and in the 
course of time bring the old appeals to 
date also. And the present plan has 
undoubtedly eliminated the vexatious 
appeals formerly so prevalent to secure 
delay. 

The changes noted in our court prac- 
tice are not radical departures. In no 
sense can they be claimed to present a 
new system of procedure or a panacea 
for all congested trial dockets. Per- 
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haps they are not worthy of notice at 
all except as they point out an effective 
method by which relief may be 
obtained by the courts themselves in 
matters of procedure and practice. If 
the judges will study their own court 
system much as factory executives keep 
contact with their production prob- 
lems, they will find that many improve- 
ments readily suggest themselves. Put 
these suggestions into effect experimen- 
tally. If they work out in practice, 
then appeal to the rule-making power— 
in our state the Supreme Court. The 
success of the initial experiment will 
readily convince anyone of the desira- 
bility of the change, and the judges 
empowered to make and change rules 
may be depended upon to exercise the 
power conservatively enough to pre- 
serve the proper balance. 


Mueh of present court procedure 
is antiquated. The public is insistent 
that it be changed. Necessarily thy 
public criticism deals in generalities. 
It cannot readily center upon specific 
changes, which may be desirable. That 
is for experts. Lawyers and bar associ- 
ations are proverbially slow to act in 
such matters. Judges are daily con- 
fronted with these problems of proce- 
dure. Logically they are the proper 
persons to initiate improved methods in 
their own courts. The judges them- 
selves should recognize in this field a 
duty no less important, no less sacred 
than the duty to decide justly between 
litigants. 





Every person interested in the administration of justice is in- 
vited to become a member of the American Judicature Society. 
There are no dues. The JOURNAL is sent free to every member. 
Any person disposed to contribute toward this service may do so, 
but no payment is necessary in order to benefit by the service. 
Members are requested to suggest to their friends who are inter- 
ested in this work that they accept the free offer of membership. 
Back numbers of the JOURNAL may be obtained for ten cents the 
copy. No other source affords so much timely, constructive ma- 
terial on the various phases of administering justice. 











Missouri Crime Survey Published 


Cyclopedic Work of Civic Organization Reveals Abundant Reasons 
Why Criminal Justice Fails—Good Foundation Laid for 
Substantial Reforms 


Missouri was the first state to react 
vigorously to tha agitation, concerning 
the failure of criminal justice which 
has been so conspicuous for the past 
four years. It will probably be found 
when records can be compared that 
Missouri has gone farther and laid a 
deeper and broader foundation than 
any of the others. Apparently this is 
due to the fact that the work was 
undertaken as a popular enterprise, 
not by legislative or executive author- 
ity. Guy A. Thompson of St. Louis, as 
president of the Missouri State Bar 
Association, first advanced the idea and 
largely aided in founding the Missouri 
Association for Criminal Justice, which 
has recently completed a very impor- 
tant stage of its work by preparing The 
Missouri Crime Survey, a book of 
nearly 600 pages, published by the 
MeMillan Company of New York. 

The Association expended in its work 
about $65,000, which was obtained from 
many contributors. A very extensive 
and thorough organization was effected 
and the Association was incorporated 
and will continue its work indefinitely. 
First came the gathering of facts. 
Limiting the survey to felony casey a 
corps of twenty-eight investigators was 
set to work in at least one county of 
each of thirty-eight judicial circuits. 
Tho counties comprising the three lar- 
gest cities were included and records 
covering one year were studied, while 
in the other counties the study covered 
a two year pariod. About 10,000 cases 
were recorded and are now analyzed in 
numerous tables. 

The survey is limited to facts as far 
as humanly possible. It was probably 
wise to omit consideration of the 
‘‘eauses for crime.’’ The book divides 
the work into eleven departments, 
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extending from the work of police and 
sheriffs to paroles and commutations. 
An important part is the analysis of 
supreme court cases reported in ten 
years, the work of Judge J. Hugo 
Grimm. Every department pressnts 
its findings and recommendations 
through one or two editors, who were 
supported by committees to whom their 
manuscripts were submitted for criti- 
cism and revision. The result of this 
system is pretty thoroughly to elimi- 
nate the element of individual preju- 
dice and temperament. With one 
exception the work has been done by 
Missourians. 


This survey is, perhaps, most to be 
commended for its impersonal quality, 
for sticking to facts and avoiding as 
far as possible opinions and theori*s. 
It is in every respect a very conserva- 
tive survey. And yet—it is also the 
most sensational report imaginable. It 
is a long, perhaps tedious report of one 
of the greatest scandals in the world. 
No amount of conservative language 
can conceal the essential sensationalism 
involved in the story of how an enlight- 
ened state spends nearly ten million of 
dollars in a year expressly to curb 
crime and makes a ridiculous failure of 
its efforts. 


We suspect that Missouri is not the 
least successful of the states in curbing 
crime. But now we know what occurs 
in Missouri and we don’t know the facts 
as to any other state sufficiently to 
make a comparison. The thought 
occurs that we would rather be a citizen 
of a state which knows just how black it 
is than of a state which is too timid or 
too lethargic to find out. 

The present writer has shared some- 
what in the feeling that random agita- 
tion for criminal law reform has 
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exceeded all bounds of probability in 
its claims. But the facts disclosed in 
Missouri go far to justify the most 
extreme statements as to the failure of 
justice in criminal cases. Read some of 
ths facts detailed under the heading 
‘Necessary Changes in Criminal Pro- 
eedure,’’ of which Chancellor Herbert 
S. Hadley is editor: 


The statistical conclusions reached by this 
survey have shown that from the year from 
October 1, 1923 to October 1, 1924, there were 
approximately 13,000 serious major crimes 
reported to the police of St. Louis. Of 
these 13.000 offenses only 964 resulted in 
prosecutions. Of those prosecuted 55 were 
acquitted after trial by juries and 489 were 
released by action of the court or prosecutor, 
and 420 sentenced, and of those sentenced 
only 374 were punished. For the same of- 
fenses in Kansas City for the same year, 
the following results were shown. Of 5,261 
offenses reported to the police department 
there were 276 criminal prosecutions ; of those 
prosecuted 11 were acquitted after trial by 
juries and 174 were released by action of 
the court or prosecutor and 91 sentenced, 
and of these sentenced only 76 were pun- 
ished. The number of offenses reported to 
the police department comprised only about 
40 per cent. of all felonies committed, the 
remaining 60 per cent. being reported to the 
prosecutor who keeps no records of the 
number of complaints filed. For that portion 
of the state from which information was 
secured, 7,032 warrants for offenses other 
than violations of the prohibition laws were 
issued, which resulted in 2,680 convictions 
or pleas of guilty, of which number 2,232 
served some portion of the sentence imposed. 

Stated in terms of percentages, the result 
is that our system of apprehending and 
prosecuting those guilty of criminal offenses 
is only from five per cent. to ten per cent. 
efficient; considering those apprehended and 
indicted for major offenses it is only from 
twenty-five per cent. to thirty per cent. 
efficient, and including those actually tried 
for major offenses about fifty per cent. effi- 
cient. 


Proposed Changes in Procedure 

Some of the more important recom- 
mendations for reform of procedure 
which the author of this chapter makes 
are as follows: 

That every person charged with fel- 
ony shall be taken before a judicial offi- 
cer promptly, informed of his rights, 
and permitted to make a _ statement. 
This appears to ba an effective way to 
make third degree methods impossible, 
as they are logically inexcusable. It 
would doubtless result in many more 
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pleas of guilty. In consequence, there 
would be, presumably, less money spent 
on defense lawyers by guilty persons, 
and also a very substantial saving in 
cost to the public. 


Simplification of the charge in the 
indictment or information, both being 
now available in Missouri practice, 
with a bill of particulars if required by 
the court. | 

The taking of depositions on behalf of 
the state from witnesses either within 
or without the state. If sensibly 
administered this right should make it 
unnecessary to hold witnesses whose 
affairs call them to leave the state 
before trial, which may be a great 
injustice to them. 

The right to comment upon the 
defendant’s refusal to testify, by the 
court and by counsel. Operation under 
this rule for fifteen years in Ohio 
appears to have been satisfdctory. 


The right of the judge to make such 
comments upon the evidence and the 
testimony and character of any witness . 
as, in his opinion the interests of justice. 
may require. This is the recommenda- 
tion likely to be most hotly fought in 
legislature not because it is in any 
sense unreasonable, but because it 
would presumably lead to more ver- 
dicts of guilty, and because of real or 
pretended distrust of the ability of trial 
judges to exercise the power fairly. If 
we assume that some trial judges would 
err we must also assume that the 
reviewing court would afford correc- 
tion. 

That five-sixths of the jury may ren- 
der a verdict, except in cases where 
death may be the penalty imposed, and 
that a jury of six shall be called in all 
misdem*anor cases. In Missouri there is 
no right to jury trial in quasi-criminal 
cases. 

The state may prosecute an appeal 
from adverse rulings, except a verdict 
and judgment of not guilty. The 
appellate court may call witnesses or 
receive affidavits in reference to any 
controverted question of fact, relating 
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to the procedure in the trial, or may 
call upon the trial court to examine 
into and correct a statement in refer- 
ence to such matter of procedure. 
Typewritten transcripts and _ briefs 
may be allowed by the court. The 
appellate court may reduce the punish- 
ment without remanding, In all capi- 
tal cases the record must be reviewed 
by the highest court of appeal. 

After indictment or information is 
filed there shall be no nol. pros. entered 
except on a written statement by the 
prosecutor, giving his reasons, and the 
court may refuse to enter the order and 
may appoint a special prosecutor. This 
would make a wholesome change in 
Missouri law, where the prosecutor now 
has autocratic power to dismiss without 
assigning a reason, and where the sur- 
vey has shown that a great deal of fail- 
ure of justice is chargeable to the prose- 
cutors’ offices. 

Notice of a plea of insanity must be 
given at least ten days before trial. 
There arg other proposals calculated to 
meet sensibly all the contingercies aris- 
ing when a defendant plead: insanity 
or appears to ke insane at the time of 
the trial or to have become insane, after 
trial. 


Present Survey a Good Foundation 


Any attempt to condense the entire 
volume would result in a review too 
long to be printed or read. A long arti- 
cle would be required to present in sub- 
stance the findings and recommenda- 
tions under any one of ten or more 
heads, and doubtless these chapters will 
result in articles of value. 

There are very strong reasons why 
the Missouri Association for Criminal 
Justice should be very well pleased 
with its survey. The members who 
co-operated in the work were largely 
men who had previously participated 
officially in the fields they were 
assigned to study and report on. It is 
not the work of amateurs or of profes- 
sional agitators. The standing of these 
men is known locally and is presumed 
to be sufficient to convince native Mis- 
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sourians that the facts set forth are 
reliable. Hence the value of the survey 
is beyond computation. 

_At the same time it must be observed 
that after all only a foundation has 
been laid. The success of the work 
depends upon the efforts yet to be put 
forward. The Association will need to 
continue indefinitely and this may be 
harder after some improvements are 
made and better results are observable. 
It is not conceivable that the present 
legislature can digest any considerable 
part of the recommendations although 
it is plausible to believe that it will 
enact some needed measures. 

A very interesting result of skim- 
ming the survey is the apparent show- 
ing that the judicial part of administer- 
ing justice in Missouri is less in need of 
reform than several of the administra- 
tive parts. The system for catching 
criminals appears utterly unsuited to 
present conditions and possibly accounts 
for the greatest single failure in the 
system. But the most utterly inexcus- 
able part is that pertaining to paroles. 
It is hard to understand how the parole 
law should have been permitted to undo 
a large share of all the work of the 
police, prosecutors and courts, and 
apparently without corruption. Noth- 
ing could better illustrate the futility 
of our American plan of pretending to - 
govern by laws applicable to numerous 
administrative officials without any uni- 
fied control or responsibility. 

Unification Most Needed 

Probably the single biggest step that 
the state could take at first would be to 
create a central bureau of criminal rec- 
ords and detection. That would meet a 
present vital need and afford a check 
upon all the agencies involved in 
enforcing criminal laws. 

A central control of the administra- 
tive work of prosecutors is also greatly 
needed, with amendments of the law to 
limit the office to qualified persons and 
to encourage them to make it a sole 
pursuit for a long period of time. 

One serious omission is chargeable 
against the present survey. Three 
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years ago a constitutional convention 
worked out a judiciary article for Mis- 
souri which embodied the best thought 
of our times in respect to the unifica- 
tion of the courts. The constitution 
was not adopted. But sooner or later 
there must be a unification of courts, 
for civil justice aswell as criminal. 
The present decentralized and headless 
institution, without a memory, without 
direction and without a programme, 
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cannot continue forever. The Associa- 
tion should have built upon the strong 
foundation laid by the constitutional 
convention, keeping the ultimate rem- 
edy before the public, and it should 
have recommended as a present begin- 
ning at least the creation of a judicial 
council. There is yet time to do this, 
but it should have been an integral 
part of the first published survey. 





Informing the Public About the Courts 


There is a widely spread feeling 
throughout the country that judges 
appointed for lifg acquire habits most 
readily described as ‘‘undemocratic.’’ 
This is an undefinable term but we ven- 
ture to say that one of the most truly 
democratic things that any judge has 
done was done by a judge appointed 
for life. The occasion was a county 
fair at Sherbrooke, Ontario, a number 
of years ago and the judge was William 
R. Riddell of the Ontario Supreme 
Court, a not infrequent guest of bar 
associations in the States. 

Mr. Justice Riddell employed the 
occasion to explain to his audience the 
nature of the judicial function, the 
powers and duties of judges, jurors 
and lawyers. In simple language, 
readily comprehended by any listener, 
an admirable statement was made, one 
which must have bridged any sense of 
remoteness between the people and 
their judiciary. It was shown how 
both were co-operating for good gov- 
ernment in their several capacities. 

And it was then, while commenting 
on law enforcement, that Judge Riddell 
said: ‘‘Our people are an iron people, 
and our. law is an iron law.’’ We trust 
that the audience accepted this terse 
statement as the high compliment that 
it was. 

Our judges are not infrequently 
heard from the platform or the ‘‘speak- 
er’s table’’ but the.tradition has grown 
up that the judge must not talk shop, 


or if he does it shall be in generalities 
and platitudes. There is safety in the 
tradition, and reason enough for its 
acceptance in view of the abuses pub- 
licity seekers might indulge in. 

However, it would seem that our 
judges might on occasion discuss the 
administration of justice with the pub- 
lic, or better still, submit reports on the 
accomplishments of their courts to the 
press. The suggestion comes from 
reports recently made by Judge Ewing 
Cockrell of the Cireuit Court of Mis- 

° & . 
souri to the people of the two counties 
that constitute his circuit—Johnson 
and Cass Counties. 

Judge Cockrell, a son of the late Sen- 
ator Cockrell, is no routineer, but is 
always looking for effective means to 
do justices. His report shows that in 
the six years ending Jan. 1, 1927, nine- 
tenths of the civil cases in Johnson 
County in which he presided ‘‘were 
settled by the lawyers and parties con- 
cerned.’’ The report continues: 

These figures mean much. They mean 
you are disposing of your law-suits without 
uncertainty or expense of trial, without 
technicality or threat of appeal, without en- 
mity between the parties or their neighbors, 
and without delay. Furthermore, in settling 
these cases, the lawyers are not merely com- 
promising them by “splitting the difference,” 
but are determining the real merits on both 
sides and really trying them as would a 
judge and jury. Also, furthermore, they can 
try them better than a judge and jury in 
court. They have more opportunity to learn 
both the law and the facts, as well as to 


consider elements that could not enter into 
a court trial. And in the end you get a 
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judgment approved in advance by you and 
you are your own judge and your own jury. 

All you need do is continue to be fair as 
you have been, to seek only what the law 
gives you and to help your lawyer get what 
is coming to you and to give the other fel- 
low what is coming to him. 

I congratulate you and the lawyers on this 


fine work. 

We do not know the precise method 
by which these settlements were 
effected. It may have varied. We 
understand that at the beginning of 
Judge Cockrell’s experiment the policy 
was opposed by lawyers but that their 
opposition later disappeared. 

The report shows that in the year 
1926 there were 44 contested. cases in 
Johnson County, of which 25 came up 
before Judge Cockrell. One was tri-d 
by jury, one by the judge and 23 were 
‘“settled by attorneys and parties.’’ 

There are reasons for believing that 
under the guidance of a court, concilia- 
tion can be a very efficient means of 
arriving at adjudication with a saving 
to all concerned and that it may be 
used in a variety of actions. Doubtless 
sucegss will depend almost wholly upon 
the judge. Where the practice has 
been developed over a period: of six 
years, and apparently with marked 
success, it deserves attention. 

The Judge’s comment on settlements 
in his Cass County court, which he galls 
‘‘euring social ills’’ is as follows: 

1. It does so through the lawyers. Trial 
by jury is sound; trial by judge is often 
better; but here trial by lawyers seems to 
reach the highest efficiency, and cure. 

2. It is not arbitration of neighbors, 
which too often simply “splits the difference” 
and does not do justice. 


8. It is not literally conciliation, but pri 
marily a judicial determination. 


The report for Cass County covers 
criminal cases, concerning which the 
Judge has strong views, set out as fol- 
lows: 


The fundamental practices of this court 
are: 

1. Every crime punished in which there 
is a conviction, with. no exceptions. 

2. Every offender kept under court con- 
trol in addition to punishment. 

8. Every offender thus controlled is given 
positive help (to get jobs and keep them, 
and in other ways). 
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4. While being helped every offender is 
punished for bad behavior (not criminal) 
and rewarded for good (as far as possible). 

5. Juvenile offenders are treated basically 
the same way. 

6. Individual homes are found for all de- 
linquents, young and old. where they are 
self-supporting while being guided and de- 
veloped, almost-without expense to the state. 

Incidentally, but important from a practical 
standpoint, is the fact that of late offenders 
are supplying the funds to pay for their own 
cure; such payments are voluntary and count 
to the offender’s credit in determining when 
he shall be paroled. 


The report shows: 


1. In 1926 only 1 person was acquitted 
on trial; 37 were convicted. From Jan. 1, 
1920 to Jan. 1, 1927, 104 persons were con- 
victed: only 8 acquitted. Law breakers in 
this county when caught, do not escape 
conviction. But few were found innocent. 

2. In 1926, all persons convicted were 
punished, by some kind of punishment or 
money payment. Nobody was let off. In 
this court criminals when convicted always 
are punished. In the seven years, all con- 
victed persons were so punished, except one 
who was sent from this county. e 

3. In 1926, all cases coming before the 
regular judge, without restrictions on the 
judge were, after they were punished, put 
on parole and under control of the court 
for from two to ten years, except one sent 
to the penitentiary. This has been sub- 
stantially true for the seven years. No 
convicted person after his punishment is 
turned loose to do as he pleases. For at 
least two years, he must behave well before 
he is free. 

4. In 1926, only 1 person under adequate 
court control during the seven years was 
convicted of a second offense. During the 
seven years only 6 persons who had thus 
been under an adequate parole were con- 
victed of second offenses, or committed them, 
as far as known. Our criminals are being 
cured, when rightly controlled. 

5. In 1926. all liquor violators pleading 
guilty before the regular judge were sent 
to jail, except one case unfinished. Average 
jail time served before parole was 3 months 
and 3 days. 

6. In 1926, forty-one persons pleaded 
guilty. Only 2 were convicted by a jury. In 
the seven years’ time 85 per cent of all con- 
victed persons have pleaded guilty. 

In the seven years’ period, 110 cases have 
been put on parole, with adequate sentences 
hanging over them, after suffering their 
punishment. Of these, 6 have committed 
second offenses in that time. Of these six, 
five were reported doing well at last reports. 

In 1926, paroles were revoked in 9 cases. 
Of these 1 was for drinking, 1 for stealing 
and running away and the other 7 for not 
paying costs. No costs are paid by the 
county except in special cases, but the men 
on parole are required to pay their costs 
and given time to do it. 





| 
| 


Ee, eacssi + a 





Justice Working in the Dark 


Chief Justice Taft Reports Steps Towards Acquiring Knowledge 
of Conditions in United States Courts by Conference 
of Senior Circuit Judges 


One of the most significant items that 
one interested in the trend of judicial 
administration can note is the report 
by Chief Justice Taft of the meeting of 
the conference of Senior Cireuit Judges 
in September, 1926. The report shows 
how manfully the Conference is grap- 
pling with the terrible condition im- 
posed upon the United States courts. 
It contains matter of great interest but 
there is no need for printing it here 


because it appears in the October num-_ 


ber of the American Bar Association 
Journal. 


Somebody has said that the Confer- 
ence is not a judicial council. There is 
no need to quibble over definitions, so 
this remark may be dismissed with the 
assertion that it is at least a council of 
judges. One part of the report by the 
Chief Justice, we feel, deserves special 
attention because it relates to the almost 
universal and least defensible defect of 
all our state courts—the lack of ade- 
quate judicial statistics. Nothing better 
illustrates the outgrown theory of ad- 
ministering justice through a headless 
system of localized tribunals than this 
lack of knowledge as to the condition 
of the several units of the system and 
what they are doing. This was a pitiful 
omission over a century ago when our 
system was forming; today it is a ¢a- 
lamity, and one which is becoming every 
day less excusable. Read what the Chief 
Justice of the United States has put into 
his report under this heading: 

Everyone who has attempted to deal 
with the question of delays in the ad- 
ministration of justice has found his 
path obscured by a mass of unintelli- 
gible statistics in respect to the exact 


condition of the dockets and the real 
business of the courts. 


The statistics as they are now ren- 
dered need investigation and analysis to 
distinguish between real cases which 
should be tried, and those which merely 
lumber the docket and should be dis- 
missed. 


The Conference has been advised that 
the Court of Appeals of New York has 
created a committee, of which Judge 
Pound of that court is chairman, to 
devise a plan for judicial statistics that 
shall be useful, and the need for change 
and reform in this respect is pressing. 


No single agency to induce Congress 
and state legislatures to the enactment 
of measures to improve the administra- 
tion of the criminal law could be more 
effective than the practical truth in re- 
spect to the condition of the courts in 
the prosecution of crime, and nothing. 
would more stimulate a demand for 
greater speed in the disposition of the 
civil cases in behalf of the litigating 
public than the truth as to the delays 
and congestion in the civil .dockets. 


The Conference has appointed a com- 
mittee of two of its members, Judge 
Hough and Judge Denison, to devise a 
plan of reports for the District Judges 
that shall bring to it at its next meeting 
more accurate information upon this 
head. If the result of what the Con- 
ference is able to do in this matter is 
encouraging, it may well lead to a rec- 
ommendation for the establishment, 
perhaps under the auspices of the Con- 
ference, of a small bureau of judicial 
statistics, engaged during the whole year 
in ascertaining the exact facts. 
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Substitute for Jury Trial Proposed 


Judge Bird of Oklahoma Says Trial by Three Judges Would Effect 
Much Needed Reform—Other Substitutes for Defective 
System Gaining Ground 


One of the most simple and direct 
proposals for avoiding the many evils 
ascribed to jury trial in civil cases is 
that trial by three judges be substituted 
for trial by a judge and twelve laymen. 
The idea makes a strong appeal to the 
mind of Judge J. W. Bird, of Enid, 
Oklahoma, who recently published an 
article, from which the following ex- 
cerpt is taken, in Harlow’s Weekly. 


In place of a jury I suggest a hearing 
by three district judges, a majority of 
whom could render judgment. Two 
judges from neighboring districts would 
sit as associate judges. The question and 
danger of allowing incompetent testimony, 
errors in giving or refusing instructions 
and the various errors common in jury 
trials would be a thing of the past. A 
mis-trial would seldom, if ever, occur. 
Cases could be tried in one-half the time, 
to say nothing about the time taken in 
selecting and impaneling a jury. The 
probability of an appeal to the supreme 
court would be practically eliminated. 

We have reached the time in our civil- 
ization When as soon as a man is elected 
to office his political enemies are ready 
to charge him with dishonest designs. 
The danger of these charges would be 
lessened, for two of the judges would be 
non-residents of the district-and it could 
not be said that they were under obliga- 
tions to the voters for their election. 

I believe with this plan the court busi- 
ness of our state could be done and the 
dockets of the districts kept up, with the 
same number of judges we now have, with 
less expense to litigants and tax payers 
and with less time wasted by courts and 
lawyers. The business of the supreme 
court could be kept up with one-third the 
number of justices we now have, for there 
would be few appeals to the supreme 
court after a trial before three competent 
judges. 


Judge Bird’s proposal is no novel one, 
for it has been advanced by other law- 
yers who have given it emphatic en- 
dorsement. But we do not know that it 
has ever been put fairly to the test of 
use. If any reader knows of experience 
of this sort we would like to hear of it. 
It is not hard to make a priori claims 


for the plan. Probably there would be 
a saving in money to the courts under 
this mode of trial and there would 
surely be a saving tw the public and to 
litigants through a lessening of appeals. 
Far more important than the economical 
aspect, however, would be -the reaction 
of litigants to the plan and on this score 
it seems highly probable that in most 
eases the parties would be better satis- 
fied with a decision of three judges, 
passing upon both facts and law, than 
they are under the accustomed pro- 
cedure. If this is true, then there would 
be a decrease in appeals not only 
through abolishing the need for correct- 
ing errors but also through the accept- 
ance of the decision because of the high 
authority of the judges who concur in 
it. 
Experiment Is Needed 

The right place for a test of the 
plan would appear to be in city courts, 
and especially in those which have the 
assignment of judges by an. administra- 
tive head. But there may be no state 
where, without constitutional amend- 
ment, the substitution could be effected 
by compulsion. Assuming that it is 
hardly conceivable that a constitution 
could be amended so as to abolish the 
absolute right to jury trial in favor of 
an untried expedient, it seems that the 
only way to make a test is by offering 
the proposed plan as an option. If the 
opportunity were offered there would be 
instances of acceptance and if the re- 
sults were satisfactory the customary 
trial by jury in civil cases might have 
a formidable competitor. If finally, 
after due trial, the new plan afforded 
the benefits expected and claimed for 
it, it would not be impossible to modify 
the constitutional protection thrown 
around jury trial. 
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In this connection it may be pointed 
out that the staunchest friends of things 
as they are, and the most stubborn op- 
ponents of experiment, are not the liti- 
gants, but the lawyers. There are 
several reasons for this attitude. Nearly 
every lawyer holds himself out as a 
competent jury trial lawyer, just as, 
until recently, most doctors assumed to 
perform operations as well as prescribe 
remedies. As long as the specialization 
between trial lawyers and counselors 
is not fully matured the young lawyer 
will welcome jury trial for the practice 
it affords him and even the older law- 
yer, who has demonstrated his unfit- 
ness, will cling to it because he dare not 
admit his weakness. Another reason for 
the lawyer’s fondness for the jury is 
that it makes him a star actor in a 
showy drama. There would be less of 
this, we might say parenthetically, if 
the trial judge possessed his common 
law prerogatives. Another prop for 
jury trial lies in the advantage which it 
undoubtedly possesses for the litigant 
whose case makes a sentimental appeal. 
Closely allied to this is the final ground, 
and possibly the most conclusive, that 
lawyers welcome the element of luck, 
the purely gambling chance, afforded by 
the jury. Not that every lawyer always 
prefers a chance arbitrament, but that 
in most eases one of them does, and if 
one side demands jury trial the other 
side has no recourse. Adding finally 
the factor of delay commonly incident 
to cases on the jury calendar, so seduc- 
tice to the reluctant defendant, we see 
how powerful are the inducements to 
keep trial procedure where it is, uncer- 
tain, inexpert, slow, costly and often 
subject to appeals which in themselves 
condemn the system. 

All these difficulties must be con- 
sidered in relation to any considerable 
reform of the system, be it one of im- 
proving the mode of jury trial, or of 
effecting a substitution through concili- 
ation, arbitration or trial by one or 
three judges. 


OF THE 


Substitutes for Jury Trial 

Arbitration is now one of the most 
dangerous competitors for jury trial, 
resting as it does on mere agreement of 
the parties. In four states such agree- 
ments made before any controversy has 
arisen will be enforced by the courts 
and it is likely that the leading com- 
mercial states will before long achieve 
the same freedom of contract. It is 
timely, therefore, for lawyers to consider 
very seriously the proposal of Mr. Percy 
Werner, of St. Louis, who urges lawyers 
to try their cases before another lawyer 
of their own choice. 

Conciliation too is likely to afford re- 
lief where it is most needed. Mr. Jus- 
tice Lauer of New York City has shown 
how courts can save a great deal of 
time by affording a proper medium for . 
bringing about settlements through ju- 
dicial advice. 

Finally, we. should, whether a large 
measure of relief is afforded through 
arbitration, conciliation or another sub- 
stituted mode of trial, nevertheless take 
steps to improve jury trial. There will 
always be many cases.in which jury 
trial is presumably the best mode, if 
only in tort cases, as in England. Res- 
toration of jury trial to the economy of 
time and effort and to the dignity and 
certainty which it should have, should 
not be impossible in view of the fact that 
it exists in Canada. Enough has been 
observed and said of late concerning 
English courts to convince the most 
skeptical that our jury trial methods 
are at every point inferior to those cur- 
rent in England. The objectors to re- 
form are forced to various explanations 
largely summed up in the frequently 
heard statement that ‘‘England is not 
the United States.’’ What we need now 
is more attention to the Canadian system 
of administering justice, which is quite 
as admirable as the English. It cannot 
be urged in this comparison that Cana- 
dians are essentially different from our 
people. In the Western Provinces are 
a hundred thousand or more settlers 
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from the States. Except for more effi- 
cient government, and especially in ju- 
dicial administration, the people of 
Manitoba, Saskatchewan and Alberta 
are virtually the same as the people of 
the states which border on these prov- 
inces. 

Canadian courts are easily visited by 
American lawyers. There is a present 
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need for drawing comparisons. In fact 
some influence is already observable 
among the bars of our northwestern 
states.. It accounts in some degree 
doubtless for the growing desire among 
such lawyers to put their profession on 
the same plane which it has attained 
across the border. 





Does Academic Training Benefit Law Students? 


In the University of Iowa School of 
Law a thorough survey was made to 
ascertain, if possible, what effect previ- 
ous academic training had on the schol- 
arship of law students. The survey 
covered seven years and embraced the 
records of 606 differant first-year law 
students. The Iowa Law School 
requires two years of college credits for 
admission, that being the minimum 
requirement of all member schools of 
the American Law School Association. 

The results of the investigation are 
presented at length in the Iowa Law 
Review (Vol. XII, No. 1). The article, 
which was written by Dean Henry C. 
Jones, contains the following summary: 

1. The connection between age and 
scholarship is not great. The average 
age at date of admission for law stu- 
dents at Iowa during the past seven 
years has been gradually increasing. 
In 1925-26 the average age of members 
of the first-year class when admitted 
was 23 years and 19 days. In 1924-25 
it was 22 years, 2 months and 6 days. 
In 1919-20, immediately following the 
World War, it was 23 years, 1 month 
and 27 days. Students from 22 to 24 
years of age at the time of their admis- 
sion appear to make the best records, 
but generally speaking both failure and 
suecess seem to have little connection 
with age. 


2. Students with low academic 
scholarship records rarely become good 
law students, while students with high 
scholarship records in liberal arts nor- 
mally become good law _ students. 
Fairly often a student of average aca- 
demic scholarship becomes a high-grade 
law student, but much more frequently 
the high-grade law student was also a 
high-grade liberal arts student. 

3. Students having three years or 
four years of academic preparation 
usually have done much_ better law 
school work than those having a less 
amount of preliminary academic train- 
ing. Not only do those with the longer 
period of academic preparation average 
nearly ten points (10.1% or 9.5%) 
above the law school passing mark 
(60%) compared with an average of 
less than five points (4.4%) above the 
passing mark in thg case of those hav- 
ing lesser academic preparation, but 
the same results follow when tested 
either by success or failure in passing 
courses or by graduation with distine- 
tion. 

4. Students admitted with less than 
two years of college credit furnish the 
lowest law scholarship score. This poor 
showing should cause reflection by 
those who still believe that a high school 
education is adequate preparation for 
law study and admission to the bar. 
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